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FOREWORD 


Statistics related to that modern American tragedy, the automobile ac- 
cident, are always staggering. The uncanny precision with which The 
National Safety Council predicts the fatalities for every major holiday is 
enough to disconcert the most hardened driver. Automobile accidents 
killed 579 persons and injured 38,374 more in Cook County in 1951.1 This 
covers only a part of the Chicago metropolitan area and includes only those 
cases where the injured were treated in a doctor’s office or at a hospital. For 
the past decade the newspapers and magazines of the United States have 
decried this shocking slaughter on the highways, but with very little visible 
effect. Those whom the gods would destroy they first give a high powered 
automobile! 

There are individuals who seem to feel that the law should have the 
solution to this nightmare, just as some feel that divorce and its attendant 
evils can be regulated by the passage of ever-increasing doses of legislation. 
This would appear to be one aspect of the prevalent American feeling that 
when anything is wrong a statute will right it. It would seem at least doubt- 
ful that the human frailties which in large part cause both divorce and auto- 
mobile accidents can be removed by legislative fiat. 

A large part of the solution, if there is one, to this problem lies in the 
area of individual responsibility and a more mature adjustment to the com- 
plexities of modern life. Fortunately, however, a great deal can be done by 
the assumption of group responsibility and here the law, as the means of 
social control, assumes real importance. Far too little has been done in this 
field and it presents a real challenge for the future. Here, law, engineering, 
and even psychology can pool their related disciplines in an effort to create 
safer highways, safer cars, more realistic laws and better enforcement, and 
a more adequate understanding of the human factors involved in accidents. 

In the 1953 session of the General Assembly, bills dealing with eighty- 
nine separate subjects under the general heading of Motor Vehicles and 
Traffic Regulation were introduced. Of course, many of these never became 
law and many more dealt with matters that were not directly related to 
highway safety. Nonetheless, this mass of bills is a monument to legislative 
interest and concern. Real progress was made in this legislative session in 
the direction of greater stringency in the granting of driver’s licenses and 
in the treatment of those who continually violate the traffic laws of the 
state. These advances are good omens for the future. 

The foregoing is in the nature of preventive law and the organized bar 
is interested in seeing that the best possible legislation of this type is passed. 
The individual attorney, however concerned he may be about this aspect of 
the law, is directly involved in the other side of automobile law—the 
remedial aspect. Regardless of the extent to which traffic accidents can be 
reduced and controlled there will always remain a large residue of cases 





*Comment, 47 N.U.L. Rev. 895 (1953). 








which will require legal services, either by way of settlement or of litigation. 
The lawyer must keep informed of the latest developments in this field if he 
is to render the best possible service to his client and through him to society 
as a whole. 

The Spring issue of the Law Forum, containing the first half of a 
symposium on “Automobile Negligence Cases,” was a chronological ap- 
proach to the subject. This Summer issue continues in the same vein and 
completes the symposium. 

“Preparation for Trial” places the principal emphasis on the importance 
of the facts and how to be prepared to handle them properly. The author 
says, “The facts are the case,” and proceeds to demonstrate how literally 
this is true. Since the facts never disclose themselves on their own motion 
and since the preliminary investigation seldom reveals all of the relevant 
items, the writer feels that the discovery process is the best tool for factual 
preparation and he gives a detailed explanation of its use and its deficiencies. 

Nothing seems to cause more difficulty in the trial of any kind of case 
than the drafting of instructions. It would be obviously impractical in a 
symposium of this type to give a lot of detailed form instructions and that 
job has been adequately done by textbook writers in this field. The writer 
of “Instructions in Automobile Negligence Cases” has, therefore, restricted 
himself to a discussion of some of the fundamental problems in instructions 
of this type and to the typical errors that occur in preparing instructions. 

We read much these days of the “more adequate award” and how to 
obtain it. We need also to revert occasionally to the basic principles of 
damage law and the whole theory of compensation. In “Damages in Auto- 
mobile Negligence Cases” the author treats all of the elements involved in 
the question of damages and relates his discussion to the recent Illinois cases 
on the subject. 

The symposium closes with an article on “Insurance Problems in Auto- 
mobile Negligence Cases.” The question of insurance coverage dominates 
the automobile case at every turn. Every lawyer should know the coverage 
provided by the standard automobile policy and how the various provisions 
have been interpreted by the courts of his jurisdiction. The article gives a 
section by section analysis of the standard policy which should be invaluable 
to the average practitioner. 

A fifth article, “The Trial of the Case,” was planned as a part of this 
issue but could not be completed in time for publication. 

Sympathy for the plight of the uncompensated or insufficiently com- 
pensated accident victim has given rise to various schemes which are de- 
signed to supplant our present system of negligence law. In “Automobile 
Accident Compensation Insurance Reconsidered” the student editor-in-chief 
of the Law Forum subjects some of these plans to critical analysis. 


Joun E. Crisset 
Editor, Law Forum 





PREPARATION FOR TRIAL 


BY JAMES A. DOOLEY * 


ANY LAWYER WHO HAS TRIED A CASE will agree that there can 
never be too much preparation. Why? Because the outcome of almost 
every case is determined even before the clerk calls the case for trial. Of 
Rufus Choate,' whom legal historians recognize as one of the greatest trial 
lawyers of all times, prosecuting and defending every type of case, including 
injury suits wherein he usually appeared for the plaintiff, it was said: 


“If for the plaintiff, a strict examination of all the pleadings, if the 
case had been commenced by others, was immediately made, and, so far 
as practicable, personal examination of the principal witnesses,—accu- 
rate study of the exact questions raised by the pleadings, and a thorough 
and exhaustive preparation of all the law upon those questions. This 
preparation completed, the papers were laid aside until the day of trial 
approached. At that time a thorough re-examination of the facts, law, 
and pleadings had to be made. He was never content until every thing 
which might by possibility bear upon the case had been carefully in- 
vestigated, and this investigation had been brought down to the last 
moment before the trial. 

“If for the defense, the pleadings were first examined and recon- 
structed, if in his judgment necessary, and as careful an examination of 
the law made as in the other case. 

“In his preparation for the argument of a question of law, he could 
never be said to have finished it until the judgment had been entered 
by the court. It commenced with the knowledge that the argument 
was to be made; and from that time to the entry of the judgment, the 
case never seemed to be out of his mind; and whenever and where- 
ever a thought appropriate to the case occurred to him, it was noted 
for use. It would often happen that the case was nearly reached for 
argument at one term of the court; every possible preparation having 
been made and the brief printed; yet the term would end and the case 
not come on. The former preparation then made was but a starting 
point for him. At the next term a fuller brief appeared; and this might 
happen several times. The finished brief of the evening had to be altered 
and added to in the morning; and it frequently went into the hands 
of the court with the undried ink of his last citations. If, after argu- 
ment, a case uncited then was discovered, or if a new view of it occurred 
to him, the court was instantly informed of it.” 
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WORK IS THE BACKGROUND OF SUCCESS 


Success in almost all cases has a background of prosaic work. Examine, 
if you will, the conduct of those who have had success in court. Were they 
not lawyers who worked on their cases and made the sacrifices which court 
work demands? Indeed, behind all success, regardless of whether it be on 
the stage, in the literary world, or even in the prize-ring, is work. The work 
in the lawyer’s life is the preparation. The trial of the case is but recreation 
to the well prepared advocate. 

When you go to court a responsibility travels with you. It may be the 
life of a man, the future of one terribly injured, or the life savings of many 
individuals. Your responsibility is to guarantee those for whom you speak 
all that the law allows. If you are not prepared to provide for your client 
whatever remedy or defense exists, you have not only failed in the particular 
case, but you have been found wanting as an adequate advocate. 

Let us preface these words with a practice we have found priceless. 
Read the advance sheets of your state, and, if possible, the Federal Reporter. 
Seldom will you go through an advance opinion without finding a case 
pertinent to some problem in your office. Moreover, this habit will give you 
ideas. It will make you imaginative—in a legal sense. And a sense of 
imagination is the sine qua non of every great lawyer. The lawyer with 
imagination is the lawyer with the answers to legal problems. This habit 
above all will give you the ability to think as a lawyer, to approach a prob- 
lem as the court would. Each opinion is a demonstration of the court’s 
treatment of a question. All lawyers, of course, are interested in the reaction 
of the court to the problem at hand. Your measure of success will depend, 
in great degree, upon your ability to foretell the attitude of the court, be it 
of original jurisdiction, or of review. 

What we are trying to say is more adequate described by a distinguished 
lawyer’s 2 interpretation of a few notes of Pascal’s on espirit de geometrie 
which Pascal meant as mathematics in general, and which the lawyer trans- 
lates as the “legal mind.” 


“In the legal mind, the principles are obvious, but they are not in 
common use. They stand apart and to one side. Unless you are prac- 
ticed in them, it is not easy to turn your head, they are in plain sight, 
almost too large to escape you. You must reason badly to reach a false 
conclusion.” 


THE FACTS ARE THE CASE 


All that, you say, is true. But how shall I be prepared in each case? 
The facts, of course, are the case. These you must learn. There is no better 


? PascaL, PENSEES No. 1. His Pensees are notes, either written or dictated for a 
book he never wrote. Curtis, The Trial Judge and the Jury, 5 Vanp. L. Rev. 150, 154 
(1952). 
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method of obtaining facts than through old-fashioned investigation. Since 
this subject has already been treated in detail, we shall not dwell upon it. 
We are constrained, however, to point out that the best investigation is in 
the form of signed statements. Every person who might be a witness in 
the case should be interviewed. Those with knowledge, as well as those 
who disclaim knowledge of the act in question, as well as antecedent or sub- 
sequent events, should be circumscribed by a signed statement. You might 
ask why get a signed statement from a person who has stated that he knows 
nothing about the matter at hand. With such a statement, he cannot later 
appear in court as a witness with worlds of knowledge about the subject 
matter of the law suit. Good statements signed by witnesses are not only a 
defensive, but an offensive weapon in the trial of a case. Through their media 
you cannot only disprove that for which the opposition stands, but you can 
substantiate your own position. 

You now have the facts. Analyze them in as objective a manner as 
possible, ever remembering that those who pass upon them will not be 
partisan. Do they corroborate your client’s statement to you? Are there 
contradictions between what he has stated and what you have learned 
through investigation? If so, interview the client again. Many times you 
will find what appears to be an inconsistency is only a detail omitted by 
the client. Yet, if you do not have that detail, you will be unable to meet 
the apparent inconsistencies. Remember facts do not, as John Stuart Mills 
long ago observed “always interpret themselves.” You must not only know 
them, but be in a position to interpret them. Unless you can do so, how 
shall others, who hear them but once? 


PREPARATION AS TO THE LAW 


What should you do now? The law, too, is important. What is the 
issue presented by the facts? What obstacles do they present? How can 
you surmount them? Let us be concrete. Recently we had occasion to 
read a brief wherein there was an appeal from a directed verdict. It ap- 
peared that a railroad employee was enroute along an unfenced right-of-way 
to a store for writing supplies, and, while walking along the railroad right- 
of-way, was struck by a protruding object from a passing train. He was 
not, it was admitted, actually working at the time of the occurrence. The 
scene of the accident was not “within depot grounds” as that expression is 
used in the Wisconsin Statutes. He was held to be a trespasser by the trial 
court which directed a verdict for the defendant. There were two legal 
approaches to this question and neither had been employed. First, the plain- 
tiff should have alleged a violation of the fencing statute of the State of 
Wisconsin. That Statute provides: * 


“1) Every corporation operating any railroad shall erect and maintain 


* Wis. Srar., c. 192, § 133 (1951). 
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on both sides of its road (depot grounds excepted) sufficient fences with 
openings or gates or bars therein, and suitable and convenient farm 
crossings for the use of the occupants of the lands adjoining and shall 
maintain cattle guards at all highway crossings (outside municipalities) 
and connect these fences therewith.” 


That Statute has been very liberally construed, with cases imposing an 
absolute liability upon the railroad for injuries in whole or in part for failure 
to comply therewith.* 

The second approach could have been under the Federal Employers 
Liability Act.’ Under that Statute, the injured person need not be actually 
working at the time of the occurrence. Thus, an employee who was injured 
at 2:45 P.M., although due to report at work at 3:30 P.M., while using a 
prohibited entrance to the defendant’s property, was under the Act.® In 
fact, the cases universally hold that as long as the employee is doing any 
act necessarily incident to his employment, he is to be regarded as an 
employee insofar as the FELA is concerned.? And it would seem that this 
plaintiff using the only means of travel to obtain something necessary to 
civilized life was doing “something incidental to his employment.” 

Such is what we mean by preparation of the law covering the obstacles 
seemingly presented by the facts. Here the trial court could not have held 
that an employee walking along a right-of-way to a store for the purpose 
of obtaining materials not at the camp was a trespasser. 

Correlate your study of the law with the facts. Know what your client 
must allege and prove to recover and, if he be the defendant, what the 
plaintiff must prove and what defenses are available. In a word, know the 
“king pins” in the case. No matter how complicated your case may appar- 
ently be, it will be decided upon but one or two issues. Always remember: 
“The relevancy of a fact is not how true it is, but how significant it is.” 

Of course, you cannot thoroughly prepare your side of the case unless 
you concretely analyze the other side of the docket. Your opponent always 
knows as much about the case as you. Never underestimate his knowledge 
of the facts or of the law. 

Perhaps all preparation, if it is to be fruitful, should be made with this 
thought paramount, namely—there will be an appeal. Your proof or defense 
must be so prepared that it can be presented in the trial court in such 
fashion that it can stand the acid test of review. Whether you prevail in the 
higher courts depends in large measure upon your preparation for the trial 
below. This may seem strange, but not when it is considered that a reviewing 


“Berndl v. Payne, 177 Wis. 210, 188 N.W. 81 (1922); Alexander v. Minneapolis, 
St. P., & S. S. M. Ry. Co., 156 Wis. 477, 146 N.W. 510 (1914). 

*45 US.C.A. § 51 (1943). 

° Morris v. Pennsylvania R. Co., 187 F.2d 837 (2d Cir. 1951). 

‘Erie Railroad Co. v. Winfield, 244 U.S. 170, 37 Sup. Ct. 556 (1917); North Caro- 
lina R. R. Co. v. Zachary, 232 U.S. 248, 34 Sup. Cr. 305 (1914); Ramsay v. Baltimore and 
Ohio R. R. Co., 301 Ill. 169, 133 N.E. 703 (1922). 
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court acts only upon the record. Thus how you have prepared that record, 
and, whether the important elements of your case or defense are contained 
therein, will all be the off-shoot of your preparation. A reviewing court 
cannot hear additional evidence.® 


DISCOVERY PROCESSES 
Written Interrogatories 


Our jurisprudence has reached that stage of development wherein the 
primary question has become: Wha is right? It has long since renounced 
the so-called “foxes and hounds” theory of litigation, since it realizes the 
injustices brought by: withholding the facts. Discovery is the weapon de- 
signed to bring out the truth. 

Our Civil Practice Act, adopted almost twenty years ago, as well as 
most of our Supreme Court Rules, are long antiquated. This truth becomes 
most glaring when we compare our Civil Practice Act with the Federal Rules 
of Civil Procedure originally adopted in 1938 and since changed to meet 
problems not originally contemplated. The efficacy of the Federal Rules is 
attested by the fact that many states have adopted them substantially or in 
toto. 

We, however, have to work with what we have. And, as a matter of 
fact, lawyers do not use what is at their disposal. The Bar, as a whole, 
especially those with clients who have their own means of discovery, have 
not employed the discovery tools. 

Does discovery have a place in the preparation of a lawsuit? Judge 
Guy Bard, in speaking at the American Bar Association Convention in 
September, 1951, on a symposium concerning the “Practical Operation of 
Federal Discovery” said: ® 


“It has been my experience that lawyers who resort to discovery most 
frequently are the ones who come to court better prepared than the 
other lawyers. They are not fearful of being surprised. They are sure 
that they have every fact at their command, and that no other facts 
will be brought up. With those facts, they have prepared the law of 
the case with a clear understanding of what is needed for the trial.” 


Perhaps the great majority of the Bar think the real instrumentality of 
discovery is the oral deposition of a party or witness. We disagree. It has 
been our experience that written interrogatories answered under oath by 
the opposing party or by their agent or officer furnish the most potent means 
of knowing both your own and your opponent’s case. 

We, who are practicing in the state courts must work, as we have 


* Goodrich v. Sprague, 376 Ill. 80, 32 N.E.2d 897 (1941). 
*Bard, The Practical Operation of Federal Discovery, 12 F.R.D. 131, 154 (1952). 
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stated, with what we have. But there is a definite provision for discovery. 
A section of the Illinois Statutes provides: 1° 


(2) Discovery of documents which are or have been in the possession 
of any other party to the action may be had, admissions as to any fact 
may be requested and answers to written interrogatories may be re- 
quired of any other party, and the deposition of any other party or of 
any person may be taken at such times and under such terms and condi- 
tions as may be prescribed by rules.” 


In accord with that section, both the Circuit and Superior Courts of Cook 
County have adopted rules for the mechanics of interrogatories.1! It is to 


Itt. Rev. Stat., c. 110, § 182 (2) (1951). 

* Rule 20% of the Circuit Court of Cook County found in SuLLIvVAN’s Law Direc- 
TORY, 159 (1952-1953): 

“Sec. 1. Any party may file with the Clerk of the Court written interrogatories 
under Section 58(2) of the Civil Practice Act and serve copies thereof upon any other 
party to the action to be answered by the party served. In the case of a public or private 
corporation, joint stock company, partnership or unincorporated association, the answers 
shall be made on its behalf by any officer or partner thereof. The interrogatories of any 
party may relate either to the prosecution or to the defense of the action. The inter- 
rogatories shall be answered separately and fully in writing under the signature and oath 
of the person making the answers. The answers shall be filed with the Clerk and copies 
thereof served upon the party who submitted the interrogatories, within fifteen days 
after service thereof unless the Court enlarges or shortens the time. The party required 
to answer may, within 10 days after service upon him, present to the Court written 
objections to the interrogatories, in which case answers shall be deferred until such time 
as the Court may fix in the order disposing of the objections. No party may, without 
leave of Court, file more than one set of interrogatories to be answered by the same 
party or person. 

“Sec. 2. The Court or judge may on good cause shown at any time allow any party 
to amend, modify or withdraw an answer to any interrogatory on such terms as may be 
just. If a party fails to file and serve answers to interrogatories, the Court may strike all 
or any part of any pleading of that party or stay the action or proceeding until the 
interrogatories are answered, filed and served or enter a judgment by default against 
that party. If a person, after being directed by the Court to file and serve answers to 
designated interrogatories, wilfully fails or refuses so to do, he may be proceeded against 
as for contempt.” 

Rule 30 of the Superior Court of Cook County found in Suttivan’s Law Directory, 
178 (1952-1953): 

“Sec. 1. Any party may serve upon any adverse party written interrogatories, and 
shall serve all other parties in the case, to be answered by the party served, or if the 
party served is a public or private corporation or a partnership or association, by any 
officer or agent thereof, who shall furnish such information as is available to the party. 
Interrogatories may be served after the commencement of the action and without leave 
of court, except that, if service is made by the plaintiff within 10 days after such com- 
mencement, leave of court, with or without notice of such application, must first be 
obtained. Copies of said interrogatories and answers thereto shall be served upon all 
parties to the proceeding. 

“Sec. 2. The interrogatories shall be answered separately and fully in writing under 
oath. The answers shall be signed by the person making them; and the party upon whom 
the interrogatories have been served shall serve a copy of the answer on the party sub- 
mitting the interrogatories within 15 days after service of the interrogatories, unless the 
court, on motion and notice and for good cause shown, enlarges or shortens the time. 
Within 10 days after service of the interrogatories, a party may serve written objections 
thereto, together with a notice of hearing on the objections at the earliest practicable 
time. Answers to interrogatories to which objection is made, shall be deferred until the 
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be noted that under the Circuit Court rule, the failure to answer an inter- 
rogatory may be considered a default and that failure after being directed 
by the court to answer may be contempt of court. Under the Superior 
Court rule, which is essentially the same, interrogatories may be taken either 
before or after a deposition and the sets of interrogatories are not limited, 
except as “justice requires to protect the party from annoyance, expense, 
embarrassment or oppression.” 

Through this medium, you have an unparalleled method of getting 
information. And, remember, you read the questions and the answers to 
the jury during the trial. Having that in mind, make your questions clear 
and concise. You will find that their use upon matters put at issue by the 
pleadings, such as ownership, operation, maintenance, interstate commerce, 
etc., can all be taken out of the case. Thus, here is a typical set: 1? 


Typical Interrogatories 


Interrogatories To Be Answered Under Oath by an Officer 
or Agent of the Defendant 


1. When was Dale Davis first hired by the defendant? 

2. Who hired Dale Davis and where was he hired? 

3. Were any references required of the said Dale Davis prior to 
his employment? 

4. If the answer to the foregoing interrogatory is in the affirmative, 
describe in detail. 

5. Did Dale Davis file an application for employment? 

6. If the answer to the foregoing interrogatory is in the affirmative, 
set forth in haec verba the application. 

7. Before employing Dale Davis was any inquiry made as to his 
character? 

8. If the answer to the foregoing interrogatory is in the affirmative, 


answer in detail. 
9. When was locomotive engine No. 2736 brought into the Wabash 


objections are determined, or the court may defer answers to all interrogatories until it 
has ruled upon the objections. 

“Sec. 3. Interrogatories may relate to any matter which can be inquired into under 
Sec. 58 of the Civil Practice Act and Rule 19 of the Illinois Supreme Court, and the 
answers may be used to the same extent as under Sec. 58 of the C.P.A. and Supreme 
Court Rule 19. Interrogatories may be served after a deposition has been taken, and a 
deposition may be taken after interrogatories have been answered; but the court, on 
motion of the deponent or the party interrogated, may make such protective orders as 
justice may require. The number of interrogatories, or sets of interrogatories, to be 
served is not limited, except as justice requires to protect the party from annoyance, 
expense, embarrassment or oppression. The provisions for the protection of the party 
from whom discovery is sought under the C.P.A. and the Supreme Court rules are 
applicable to this rule as to interrogatories, as are the penalties therein imposed.” 

2 Tatham v. Wabash R. R. Co., used at the trial before Hon. Henry Burman, Judge 
of the Superior Court of Cook County, and resulting in a verdict of $175,000, after the 
Supreme Court at 412 Ill. 568, 107 N.E.2d 735 (1952) had held plaintiff's complaint stated 
a cause of action and reversed both the trial and appellate court which had entered 
judgment on the pleadings. 
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shop immediately prior to the occurrence out of which this lawsuit 
arises? 

10. Before the said locomotive engine No. 2736 was brought into the 
Wabash Shop, was it used to haul cars carrying freight and passengers 
between the State of Illinois and the State of Missouri? 

11. Was the boiler of said locomotive engine No. 2736 being lagged 
or in the process of being lagged at the time of the assault out of which 
this suit arises? 

12. Is the lagging of the boiler part of the maintenance work on a 
locomotive engine? 

13. Subsequent to the assault out of which this lawsuit arises, state 
when engine No. 2736 was returned to the tracks or the roundhouse. 

14. On what date was locomotive engine No. 2736 first used in mov- 
ing either freight or passengers in transit between Illinois and the 
several states of the Union after being returned from the shop? 

15. State whether other locomotive engines were assigned to plain- 
tiff and the men under him for work on December 7, 1945. 

16. If the answer to the foregoing interrogatory is in the affirma- 
tive, state the numbers of each of the locomotives on which the plaintiff 
was working on December 7, 1945. 

17. If the answer to Interrogatory No. 15 is in the affirmative, give 
the dates each of the engines on which the plaintiff and the men under 
him were working on December 7, 1945, were brought to the loco- 
motive shops. 

18. If the answer to Interrogatory No. 15 is in the affirmative, state 
whether or not prior to being brought to the shop, these certain loco- 
motives, or any of them, were used in moving freight or passengers 
between Illinois and the other states. 

19. Set forth the gross annual earnings of the plaintiff for the year 
1943, 1944 and from January 1, 1945, up to and including December 7, 
1945. 

20. As gang foreman, state what plaintiff’s daily wage rate was on 
December 7, 1945. 

21. State whether there was extra compensation for additional time 
spent during one day, one week or any given period for those in plain- 
tiff’s position. 

22. If the answer to the foregoing interrogatory is in the affirma- 
tive, state the details on which extra time compensation was based. 

23. Set forth in detail all changes in the rate of pay of gang fore- 
men between December 7, 1945, and the present time. This should 
include changes in rates of overtime or back pay agreement. Set forth 
the date of each change and when it became effective. 


Answers to Interrogatories Propounded 
to Defendant by Plaintiff 


1. December 5, 1944. 
2. E. J. Hausbach at Decatur, Illinois. 
3. Yes. 
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See answer to Interrogatory 6. 

Yes. 

Photostatic copy of application for employment attached hereto. 
No. 

No answer required. 

November 14, 1945. 

10. Yes, as to freight. 

11. Yes. 

12. The lagging of the boiler is part of heavy repairs on a locomotive 
engine. 

13. December 12, 1945. 

14. December 16, 1945. 

15. Yes. 

16. 2918 696 2809 2710 2206 

17. 2918, November 12, 1945. 

696, November 29, 1945. 
2809, November 26, 1945. 
2710, November 21, 1945. 
2206, December 3, 1945. 

18. Yes. 

19. 1943 — $3,198.39. 

1944 — $3,749.53. 

1945 — $3,429.72. 

20. $304.30 monthly rate. 

21. Mr. Tatham was a monthly rated employee and would have been 
paid accordingly had he worked overtime. He was not required to work 
any overtime. 

22. See Interrogatory 21. 


CON AMS 





23. Date Cost of Living Adj. 

included in Monthly 
rate. Rate 
Dec. 1945 $304.30 
Jan. 1, 1946 343.23 
May 22, 1946 349.31 
Sept. 1, 1947 387.03 
Oct. 1, 1948 404.06 
*Sept. 1, 1949 401.63 
Feb. 1, 1951 423.38 
April 1, 1951 $10.44 433.82 
July 1, 1951 12.18 435.56 
tJan. 1, 1952 19.14 442.52 
April 1, 1952 17.40 440.78 
July 1, 1952 20.88 444.26 
Oct. 1, 1952 24.36 447.74 
Jan. 1, 1953 22.62 446.00 

*Start of FIVE DAY per week schedule. Saturday and Sunday were assigned 
days off. 


+ There was no change in Cost of Living Adjustment on October 1, 1951. 
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Advantages of Interrogatories 


The advantages of written interrogatories are multiple. First, they prove 
your case, or your defense, whatever it may be before you go into the court- 
room. The opposition has been committed under oath. It has made “judicial 
admissions.” Second, they have a tremendous effect on juries. When the 
questions and answers are read, they realize the real issues they must decide 
more clearly than if a witness were to make certain admissions. They make 
for simplicity at the trial. Third, they are inexpensive. Their cost? Your 
time. Unlike an oral deposition, there is no court reporter bill, nor protracted 
hearings with many lawyers present. 

To our mode of thinking, under the Illinois procedure, this is the best 
discovery device. 


Refusal to Answer 


What if your opponent should refuse to answer? We have already 
seen how the rules of the Circuit Court of Cook County provide that he 
can be held in default. However, even in the absence of local court rules, 
courts have inherent power to enforce their orders. It has been held that 
a failure to answer is grounds for an order of contempt and that this order 
is proper.!* 

The Federal Rule 


Now let us consider the Federal Rule.'* 


“Any party may serve upon any adverse party written interrogatories 
to be answered by the party served or, if the party served is a public or 
private corporation or a partnership or association, by any officer or 
agent, who shall furnish such information as is available to the party. 
Interrogatories may be served after commencement of the action and 
without leave of court, except that, if service is made by the plaintiff 
within 10 days after such commencement, leave of court granted with 
or without notice must first be obtained. The interrogatories shall be 
answered separately and fully in writing under oath. The answers shall 
be signed by the person making them; and the party upon whom the 
interrogatories have been served shall serve a copy of the answers on the 
party submitting the interrogatories within 15 days after the service of 
the interrogatories, unless the court, on motion and notice and for good 
cause shown, enlarges or shortens the time. Within 10 days after service 
of interrogatories a party may serve written objections thereto together 
with a notice of hearing the objections at the earliest practicable time. 
Answers to interrogatories to which objection is made shall be deferred 
until the objections are determined. 


“Interrogatories may relate to any matters which can be inquired into 


** Smith v. Thompson, 327 Ill. App. 59, 63 N.E.2d 613 (4th Dist. 1945). 
* Rule 33, FEDERAL RULEs oF Civit Procepure, 279. 
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under Rule 26(b), and the answers may be used to the same extent as 
provided in Rule 26(d) for the use of the deposition of a party. Inter- 
rogatories may be served after a deposition has been taken, and a depo- 
sition may be sought after interrogatories have been answered, but the 
court, on motion of the deponent or the party interrogated, may make 
such protective order as justice may require. The number of interroga- 
tories or of sets of interrogatories to be served is not limited except as 
justice requires to protect the party from annoyance, expense, em- 
barrassment, or oppression. The provisions of Rule 30(b) are applicable 
for the protection of the party from whom answers to interrogatories 
are sought under this rule.” 


Mr. Speck from the Administrative Office of the United States Courts, 
Washington, D.C., with whom we were privileged to work while he was 
conducting a survey in Chicago, made this statement at the American Bar 
Association Convention in 1951 concerning written interrogatories: '® 





“For example, as an extreme illustration, in Philadelphia in tort cases 
you often find interrogatories which amount virtually to saying ‘State 
all of the facts of your case and attach copies of any reports you have 
obtained with regard to it.’ This interrogatory seems rather extreme, 
but it was adopted because otherwise attorneys were filing a score of 
mimeographed interrogatories which covered the same ground and 
which were more laborious to prepare and answer. This interrogatory 
would be answered by an attorney saying, ‘I have no information about 
this case except what is contained in the following reports and state- 
ments which I will furnish you or make available from my file.’ He 
also might say, ‘I also have a statement from so and so which I consider 
privileged.’ ” 


The Hickman v. Taylor'® doctrine of discovery, wherein the lawyer 
refused to give up what he himself had done on the basis that it was privi- 
leged epitomizes this and the other rules: 


“We agree, of course, that the deposition-discovery rules are to be 
accorded a broad and liberal treatment. No longer can the time-honored 
cry of ‘fishing expedition’ serve to preclude a party from inquiring into 
the facts underlying his opponent’s case. Mutual knowledge of all the 
relevant facts gathered by both parties is essential to proper litigation. 
To that end, either party may compel the other to disgorge whatever 
facts he has in his possession. The deposition-discovery procedure simply 
advances the stage at which the disclosure can be compelled from the 
time of trial to the period preceding it, thus reducing the possibility of 
surprise.” 


Thus, we have a multitude of decisions on this rule, all of which strike 
the same note, namely, that a litigant may propound as many sets of 


% The Practical Operation of Federal Discovery, 12 F.R.D. 131, 134 (1952). 
© 329 U.S. 495, 507, 67 Sup. Cr. 385, 392 (1947). 
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interrogatories as he desires regardless of whether it is before or after a 
deposition.17 Likewise the party objecting to the answering of an inter- 
rogatory has the burden of showing that the answer was privileged, not 
relevant, or in some other way, not the proper subject matter of an inter- 
rogatory. Objections must also be specific.'® 


Discovery of Exhibits 


Are you interested in the exhibits the opposition will employ? You 
should be. You can to some limited degree under the Illinois Practice Act 
obtain them. This may be done by a motion asking your adversary to file 
a sworn list of all documents, including photographs, books, accounts, letters, 
and other papers which are and which have been in his possession or power, 
“material to the matter in question in said cause.” He is then required to 
list the exhibits in two schedules: Schedule No. 1, including those instru- 
ments he is willing to produce and the name and address of the person in 
whose possession they are, any Schedule No. 2, those instruments he is 
unwilling to produce and the statements of his reasons therefor. He must 
likewise include the name and address of the person who has possession or 
control of the document. 

Those exhibits listed in Schedule No. 1, can be admitted in evidence 
without “further proof of genuineness.” And, of course, those which are 
in Schedule No. 1 may be inspected and copied at a mutually convenient 
time. 

With reference to the documents in Schedule No. 2, should you desire 
to see them, you must apply to the court for an order. The Statute further 
provides that no document required to be listed by the rule and not listed 
shall be admissible in evidence. This, of course, does not apply to statements 
of parties and witnesses which would be employed to impeach them at the 
trial.1® 


Effectiveness of Discovery of Exhibits 


But where has this section of the Statute led us in getting to the truth? 
The fact of the matter is that it has not worked. Why? First, the party 
against whom discovery is sought determines what instruments are “material 
to the matter in question in said cause.” What is material becomes a sub- 
jective element. And as long as any discovery device depends upon the 


**Canuso v. City of Niagara Falls, 8 F.R.S. 33.352, case 1, p. 618, 619 (1945). “The 
guide is not the number of interrogatories propounded, but rather it is whether or not 
the demand is reasonable as received with relation to the particular case. When action 
is instituted the parties should proceed under the most feasible, rapid and inexpensive 
lines or the new rules of civil procedure will be robbed of their purpose.” 

*Bowles v. Safeway Stores, Inc. 9 F.R.S. 33.514, case 1, p. 640 (1945). 

* Hayes v. Chicago Transit Authority, 340 Ill. App. 375, 92 N.E.2d 174 (1st Dist. 
1950). 
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judgment of the party against whom discovery of the facts is sought, experi- 
ence has taught that it cannot be effective. 

Second, Schedule No. 2, realistically speaking, is insulation against dis- 
covery. Indeed, a document listed in that Schedule can even be admitted 
in evidence by leave of court.2° Here are examples of its interpretation. 
The plaintiff’s decedent *1 was killed while riding as a passenger in an auto- 
mobile driven by one Luers. Prior to the trial, the plaintiff made a motion 
under Sub-Section 8, Rule 17, directing that the defendants produce for 
plaintiff’s inspection, a statement made by Luers three days after the accident 
to a claim agent of the defendant and transcribed by a shorthand reporter. 
Accompanying the motion was an affidavit to the effect that Luers could 
not remember whether plaintiff's decedent said anything before the crash, 
but his memory would be refreshed if the transcript were read. The de- 
fendant admitted interrogating Luers three days after the accident and 
admitted having the transcript, but held that the plaintiff had no right to 
see it. Apparently Luers was trying to be as honest as possible, but the 
Court sloughed off the question in saying: ** 


“In our opinion rule 17 is intended to afford parties an opportunity 
to obtain discovery of documentary evidence material or relevant to the 
questions involved in the litigation. 

“What Chapman said, if anything, immediately before the collision, 
at a time when he apparently first became aware of the approach of the 
train, was ‘material’ and ‘relevant’ as a part of the res gestae on the 
question of whether he was then in the exercise of reasonable care for 
his own safety. However, what Luers told the defendant’s claim agent 
after the accident was mere hearsay, not binding on either the plaintiff 
or defendant, and not in itself ‘material’ or ‘relevant’ to the merits of the 
matter in question in said cause. In our opinion the mere refreshing of 
the recollection of a witness is not grounds for the discovery of such a 
document under rule 17.” 


Again, we find that the photographs prepared by expert witnesses are 
not within this rule, the Illinois Supreme Court holding that since under 
Rule 23-A, the court could not require the party to divulge the names of 
expert witnesses, it would be improper to allow an examination of photo- 
graphs made by experts.”8 

But where is this leading us, if the truth is our objective? If this rule 
had been interpreted as a distinguished judge advocated in 1939, little trouble 
would have been afforded and much relief granted.** 


“Rule 17 which deals with discovery of documents and books gives 


ILL. Rev. Stat., c. 110, § 259.17 (1951). 
* Chapman v. G. M. & O. R.R. Co., 337 Ill. App. 611, 86 N.E.2d 552 (3d Dist 1949). 
2 Id, at 622, 86 N.E.2d at 557. 

23 Yowell v. Hunter, 403 Ill. 202, 85 N.E.2d 674 (1949). 

“Fisher, The Persistence of Chitty, 6 Cut. L. Rev. 359, 370 (1939). 
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little trouble. The only debatable portion of it is the exception contained 
in section 1 of the rule which provides: ‘This rule shall not apply to 
memoranda, reports, or documents prepared by or for either party in 
preparation for trial.’ The main disputes arise over the question as to 
whether statements of parties or witnesses taken before the commence- 
ment of the suit need be disclosed to the other party. In the absence of 
guidance from the reviewing courts, the exception should be interpreted 
as embracing only such documents as the lawyer or his party makes in 
preparation for the actual trial. Since all parties and all witnesses are 
subject to oral examination before trial, there seems to be no reason for 
excluding from the scope of discovery written statements made by such 
parties or witnesses.” 


The Federal Rule 


Thus turn, for a moment, to Rule 34 of the Federal Rules of Civil Pro- 
cedure. Under that rule, one can, on motion showing good cause supported 
by affidavit: (1) inspect, copy, and photograph any designated documents 
or papers or photographs or tangible things relating to any matters within 
the scope of discovery as long as they are in the possession and control of 
the opposition; (2) order any party to obtain entry upon any designated 
land for the purpose of inspecting, measuring, surveying, or photographing 
the property; and (3) inspect any designated object or operation so long as 
they are within the scope of discovery. 

What does this mean? Simply, that one might obtain any document, 
statement, photograph, etc. so long as it is not: (1) privileged or (2) irrele- 
vant to the cause. 

And the words “good cause” are not to be construed narrowly. “One 
of the basic purposes of the new rules is to enable a full disclosure of the 
facts so that justice might not move blindly.” *° It has likewise been said 
“the vitalizing element of ‘good cause’... is a factual matter to be deter- 
mined by the nature and character of the information sought by deposition 
or interrogatory weighed in the balance of the factual issues involved in 
each action.” 76 

What constitutes “good cause” is defined at length in a case 7 wherein 


** Beler v. Savarona Ship Corp., 26 F. Supp. 599 (E.D. N.Y. 1939). 

° Glick v. McKesson & Robbins, 10 F.R.D. 477, 479 (1950). 

7? Michel v. Meier, 11 F.R.S. 34.41, case 2, p. 642, 651 (1948). 

“It appears, therefore, that the right of the plaintiff in this case to require the pro- 
duction of records and other material, and to inspect, copy and use same is not an abso- 
lute right, but is one which can be secured and must be exercised only under definitely 
restricted circumstances, subject always to such limitations as the court may direct for 
the protection of the parties under Rule 30(b). Under the rules, the plaintiff must make 
a showing as follows: 

“(1) That there is ‘good cause’ for the production and inspection of the desired 
material. 

“(2) That the material requested must be ‘designated’ with reasonable definiteness 
and particularity. 

“(3) That the material must not be privileged. 
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the Court covered all possibilities. As a matter of fact, under this rule one 
can obtain statements taken by an insurance company or a railroad company 
in the course of its investigation.*® 


Notices to Admit Facts 


Rule 18 of the Supreme Court ** provides in substance that one can 
exhibit documents to the opposition for admission as to their validity, as 
well as call upon the opposition to admit the existence of certain facts. If 
the opposition does not admit either the genuineness of the document or 
the existence of the fact, the cost of proving the genuineness of the docu- 
ment or the existence of the fact shall be fixed “unless it shall appear to the 
attention of the court that there were good reasons.” 

Yet, is that discovery? Is that expediting the work of the court? It 
merely means that if the lawyer desires he may admit some facts, or the 
validity of some document, but if the lawyer does not so desire, there is 
little that can be done, except to try to tax the cost of proof. The result 
is that one does not know whether there will be an issue as to a particular 
fact or as to the genuineness of certain documents before he goes to court. 

Insofar as taxing costs is concerned, we all know in our own experience 
how many reasons can be urged when such an effort is made. Ragland *° 
pointed out that the question of the “genuineness” of a document within 
Rule 17 caused him considerable difficulty and discussed the problems posed 
thereby. 


“The most troublesome question which arises in connection with 
Rule 17, which authorizes notices to admit documents, is the meaning 
of the word ‘genuineness.’ If a party who is served with a notice to admit 
does admit the ‘genuineness’ of a document, to what extent does the ad- 
mission relieve the party who obtains it from making proof? Courts in 
other jurisdictions, under somewhat similar statutory provisions, have 
held that an admission of the genuineness of a document admits that the 
instrument is what it purports to be, and that the person who appears 
to have made it subscribed his name thereto (if signed) and caused it to 
be delivered. But the party making the admission has been held not to 
be estopped to contest its validity. An English court has held that an 
admission of documents does not dispense with the necessity of intro- 
ducing the original documents in evidence, if objection is made to the 
introduction of the copies. It is clear, in England, that a party does not 


“(4) That the material must constitute or contain evidence relating to matters 
within the scope of the examination permitted by Rule 26(b), i.e., it must be ‘relevant 
to the subject matter involved in the pending action.’ 

“(5) That the material must be within the possession, custody or control of the 
party upon whom demand is made.” 

** Blank v. Great Northern Ry. Co., 4 F.R.D. 213 (1943). 

* Iii. Rev. Stat., c. 110, § 259.18 (1951). 

* Ragland, Discovery Before Trial Under the Illinois Civil Practice Act, 28 It. L. 
Rev. 875, 890 (1934). 
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by admitting documents admit thereby their relevancy to the issues of 
the case. 


“Similarly, a party, by notice in writing given not later than ten days 
before the trial may call on any other party to admit, for purposes of 
the cause only, any specific fact or facts mentioned in the notice. The 
only penalty for refusal or neglect to admit, is that the expense of prov- 
ing the facts, if the same are proved at the trial, may be summarily taxed 
against the party refusing or neglecting to admit.” 


Thus another reason for the inefficacy of the Statute. 
The Federal Rule 


On the other hand, Rule 36 of the Federal Rules of Civil Procedure 
provides in substance that each of the matters of which an admission is 
requested shall be deemed admitted unless the adversary, within the time 
required, filed either (1) a sworn statement denying the matters of which 
an admission is requested or (2) written objections on the ground that the 
requested admissions are privileged or irrelevant or otherwise improper. 

Nor does it matter whether the party called upon to make the admission 
had personal knowledge if he has the means of learning.®! 

Thus, one knows under this rule what will be disputed and what ad- 
mitted before he goes to court. Here are some admissions of fact we em- 
ployed in a trial of a case in the Federal District Court: *? 


Request for Admissions Under Rule No. 36 


1. On July 18, 1951, defendant had three railroad tracks which lay 
in a general northerly and southerly direction where the occurrence out 
of which this lawsuit arises. 

2. The extreme easternmost track was the one over which the cars 
involved in this occurrence were moved. ; 

3. The extreme easternmost track was a storage track. t 

4. None of the cars which were on this track where the accident ' 
occurred had been moved before the occurrence during the day of July 
16; 1951. 

5. There was no fence of any kind or character either on the extreme 
east or on the extreme west side of the three tracks referred to. 

6. All along the extreme east and extreme west of the said tracks 
from a point at least a half a mile north and south of where the accident 
occurred there was no fence. 

7. There is a street known as Pennsylvania Avenue east of the de- 
fendant’s tracks, which runs parallel with them. 

8. Pennsylvania Avenue is a public way. 


* Hanauer v. Siegel, 29 F. Supp. 329 (N.D. Ill. 1939). 
* Isaac O. Maynard v. Chicago, Milwaukee, St. Paul & Pac. R.R. Co., cause No. 51 C 
1571, United States District Court, Northern District of Illinois, Eastern Division. 














anne Se sn an ms 





SUMMER | PREPARATION 183 


9. Between Pennsylvania Avenue and the defendant’s easternmost 
track there was a pathway running in a general easterly and westerly 
direction. 

10. This pathway was used by persons on foot for a minimum of 
ten years prior to the accident in question. 

11. Many of the defendant’s employees knew that this pathway was 
used by pedestrians prior to July 18, 1951. 

12. Defendant’s tracks are crossed at a point north of the accident 
by a street known as Commercial Avenue and at a point south of the 
accident by a street known as Johnson Street. 

13. The distance between Commercial Avenue on the south and 
Johnson Street on the north is approximately one mile. 

14. East of the defendant’s tracks along Pennsylvania Avenue are 
located dwelling places. 

15. To the west of defendant’s tracks where the accident occurred 
are located factories. 

16. Immediately prior to the occurrence out of which this lawsuit 
arises, there was a cut or train of ten cars standing on the easternmost 
or storage track. And south of the southernmost of the ten cars was a 
group of 34 cars with the distance between the group of cars being 
about 160 or 175 feet. 

17. Immediately prior to the accident, a train or cut of 14 cars was 
dropped into the storage track at the northernmost end. 

18. The engine which dropped the fourteen (14) cars into this stor- 
age track was at the rear of the said fourteen (14) cars. 

19. Commercial Avenue is located approximately 2500 feet north of 
where the accident occurred. 

20. It was at Commercial Avenue that the fourteen (14) cars were 
separated from the locomotive and allowed to move in a southerly 
direction. 

21. There was no man riding any of the fourteen (14) cars. 

22. On other occasions, when cars have been dropped into this stor- 
age track, a switchman or some employee rode on one of the cars. 

23. There are hand brakes on box cars and a switchman riding a car 
by the application of the brakes can stop the forward movement of the 
cut of cars. 

24. The crew of the train which dropped the cars into the storage 
track were composed of the following: 

P. F. Zeimet, Railroad Conductor; 

B. Currie and G. C. Davenport, Switchmen; 
G. Gleason, Engineer; and 

E. J. Burmeister, Fireman. 

25. All of the foregoing men are still in the employ of the defendant. 

26. When this movement was made, the engineer was on the west 
side of the train, as were the two switchmen and the conductor or switch 
foreman. 

27. The fourteen (14) cars were dropped by means of Switchman 
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Davenport operating the pin lifter from a point on the west side of the 
train. 

28. After the cars were cut off, Switchman Davenport remained at 
Commercial Avenue. 

29. Switchman Currie at the time the cars were cut off was at the 
cross-over switch about 30 feet south of Commercial Avenue on the 
west side of the train. 

30. At the time the cars were separated from the engine, Conductor 
Zeimet was at the Commercial Avenue crossing on the west side of the 
train. 

31. The track into which the cars were put declined from Com- 
mercial Avenue towards the point of impact. 

32. Conductor Zeimet was in charge of all the movement made by 
the switching crew, which included the conduct of the Engineer as to 
starting and stopping the locomotive. 

33. No one inspected the storage track before dropping the fourteen 
(14) cars into it. 

34. From the impact made by the fourteen (14) cars, the ten (10) 
cars moved south and in turn hit the thirty-four (34) standing cars caus- 
ing them to move. 

35. No inspection of the brakes of the standing cars was made before 
cars were shoved into the track. 

36. The crew which was doing the switching did not know whether 
or not the brakes on the standing cars were fixed or released. 

37. Zeimet, the Yard Conductor, had seen painters working on the 
towers adjoining the tracks a couple of days before. 

38. Switchman Davenport had seen painters working on the wire 
towers the day before the accident. 

39. Switchman Currie had seen three (3) painters working on the 
wire towers east of the storage track prior to the accident. 

40. Engineer Gleason had seen the painters working on top of the 
wires. 

41. Fireman Burmeister had seen the men working on the electric 
poles earlier that day, with a man on each pole and with the crew 
moving in a southerly direction. He knew that they had been working 
there for three days prior to the date of the accident. 

42. The day before the accident, William Corcoran, an employee 
of the defendant, had seen the three (3) painters eating their lunches in 
the Oscar-Mayer yard office, which is at Commercial Avenue and on 
that date they asked him if they could eat there. 

43. Leo Fiscus, a switchman employed by defendant, saw the paint- 
ers eating near the Oscar-Mayer yard office at Commercial Avenue 
sitting out on a signal battery box and also saw them eating in the yard 
office prior to the 18th day of July, 1951. He had also talked with one 
or more of them. 

44. Defendants’ employees had seen children and adults, as well as 
high school students use the path extending east of defendant’s storage 
track, 
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Answers to Request for Admissions 


1. Defendant admits Statement No. 1. 

2. Defendant admits Statement No. 2. 

3. Answering Statement No. 3, defendant admits that the eastern- 
most track was designated as “the storage track.” It was not, however, 
a dead storage track or a track where cars were allowed to remain for 
long periods of time. It was a track on which cars were moved almost 
daily, and sometimes several times a day. 

4. Defendant denies Statement No. 4. No written record is avail- 
able to determine whether cars were placed on or removed from said 
track on July 18, 1951, and before the occurrence complained of. 

5. Defendant admits Statement No. 5. 

6. Defendant:admits Statement No. 6. 

7. Defendant admits Statement No. 7. 

8. Defendant admits Statement No. 8. 

9. Defendant admits Statement No. 9. 

10. Defendant denies Statement No. 10. 

11. Answering Statement No. 11, defendant alleges that some of its 
employees knew that this pathway was used by pedestrians prior to 
July 18, 1951, and as to how many defendant is unable to say. 

12. Defendant admits Statement No. 12. 

13. Defendant admits Statement No. 13, except that Commercial 
Avenue is on the north and Johnson Street is on the south. 

14. Defendant denies Statement No. 14. 

15. Answering Statement No. 15, defendant alleges that immediately 
to the west of its tracks are the tracks, switching yard, and roundhouse 
of the Chicago and North Western Railway Company, and that some 
distance to the west of the Chicago and North Western Railway’s prop- 
erty there are some factories located. 

16. Defendant admits Statement No. 16. 

17. Defendant admits Statement No. 17. 

18. Defendant denies Statement No. 18. 

19. Defendant admits Statement No. 19. 

20. Defendant admits Statement No. 20. 

21. Defendant admits Statement No. 21. 

22. Defendant denies Statement No. 22. 

23. Defendant admits Statement No. 23. 

24. Defendant admits Statement No. 24. 

25. Defendant admits Statement No. 25, except that Zeimet and 
Gleason have retired from active service. 

26. Defendant admits Statement No. 26. 

27. Defendant admits Statement No. 27. 

28. Defendant admits Statement No. 28, except that Switchman 
Davenport remained just south of Commercial Avenue. 

29. Defendant admits Statement No. 29. 

30. Defendant admits Statement No. 30. 

31. Answering Statement No. 31, defendant admits that there is a 
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slight decline in the track from Commercial Avenue, and that the total 
decline from Commercial Avenue to Johnson Street on the south is one 
foot. 

32. Defendant admits Statement No. 32, except that Conductor 
Zeimet is not the only member of the crew who would give signals to 
the engineer to either start or stop. 

33. Defendant admits Statement No. 33. 

34. Defendant admits Statement No. 34. 

35. Defendant admits Statement No. 35. 

36. Defendant admits Statement No. 36. 

37. Defendant admits Statement No. 37, but when Yard Conductor 
Zeimet had seen the painters a couple of days before they were north of 
Commercial Avenue. 

38. Defendant admits Statement No. 38, but when Switchman 
Davenport saw the painters the day before the accident they were north 
of Commercial Avenue. 

39. Defendant denies Statement No. 39. 

40. Defendant admits Statement No. 40. 

41. Defendant admits Statement No. 41. 

42. Defendant admits Statement No. 42 and states that Corcoran 
had advised them that as far as he was concerned they could eat their 
lunch in the Oscar-Mayer Yard Office at Commercial Avenue. 

43. Defendant admits Statement No. 43 and states that the only con- 
versation which Leo Fiscus had with the painters was when he re- 
marked to them about the danger of working on towers carrying high 
voltage wires. 

44. Answering Statement No. 44, defendant admits that some of its 
employees had on infrequent occasions seen children and adults, as well 
as high school students, in the vicinity of the path, and at times use 
the path extending from Pennsylvania Avenue to defendant’s tracks. 


Discovery by Deposition 


As we have stated the great bulk of the Bar believes discovery by oral 
interrogatories to be the most effective discovery tool. Before discussing oral 
depositions for discovery under Rule 19 of the Supreme Court, let us make 
this observation. We believe we do not take sufficient depositions to per- 
petuate testimony. We usually have an important witness who lives beyond 
the reach of a subpoena. But instead of getting his evidence, we rely on 
his word to appear at the trial. Or there may be a witness who is about to 
leave the jurisdiction. Or, again, an elderly person who might be dead at 
the time of trial or whose faculties might be impaired. Why not take 
these depositions and get the testimony on record? Such depositions are 
real preparation since they are protection against contingencies. You can, 
under the Statute, take the depositions of the following persons: 

1. A witness who resides in a different locality from that in which 


court is held. 
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2. A witness about to depart from the state. 

3. A witness in custody of legal process. 

4. A witness of advanced age who cannot attend court. 

5. A witness who is sick and suffers any other bodily impairment. 

An entire article could be written concerning depositions to perpetuate 
testimony. Always remember that if you take the deposition and do not 
read it, the other side has the right to do so unless the deposition is with- 
drawn by order of court.** Of course, the party reading it is bound to the 
same extent as any other witness he would call. It then becomes his evi- 
dence.** Then, too, in Illinois the law is that a deposition can be read even 
though the deponent is in court and capable of being examined.** The court 
has ruled: 6 


“Defendant offered in evidence the depositions of three witnesses 
taken by it in the City of Gary, Indiana. Plaintiff thereupon produced 
two of said witnesses and objected to the depositions, and insisted that, 
the witnesses being present, defendant had no right to read the deposi- 
tions in evidence. Plaintiff's counsel claimed that defendant had not 
asked the first of said witnesses if he would attend this trial in Illinois. 
After this colloquy, the first deposition was permitted to be read in 
evidence, and immediately after the close of that deposition plaintiff 
called the witness to the stand and insisted on his right to cross-examine, 
and the court overruled objections and permitted him to proceed, 
though the court did not rule that he could cross-examine. Counsel for 
plaintiff then did cross-examine and examine the witness in chief. A 
similar course was pursued as to the second deposition. The cases of 
Frink v. Potter, 17 Ill. 406; Bradley v. Geiselman, 17 Ill. 571; and Board 
of Trustees v. Adler, 49 Ill. 311, show that plaintiff had no right to 
pursue the course which he did. Plaintiff saw fit to bring this suit in 
another State than that in which the accident happened and where the 
witnesses mainly resided. The law gave defendant a right to take these 
depositions. It could not safely rely upon any promise by a witness to 
attend in another State. It could not enforce the attendance of wit- 
nesses in another State. Plaintiff's counsel appeared when the deposi- 
tions were taken and cross-examined them. The course pursued was 
calculated to prejudice the jury against the depositions, and to lead the 
jury to believe that the depositions were subject to suspicion. Under 
the authorities cited plaintiff had no right to a further cross-examina- 
tion of said witnesses. His only right was to call them in rebuttal after 
defendant’s proofs were closed.” 


With reference to depositions taken for discovery, we agree that so 
many are taken that we have reached the stage that it is “trial by deposi- 
tion.” Someone said with reference to oral depositions that the “whistle is 


® McCormick Harvesting Machine Co. v. Laster, 81 Ili. App. 316 (4th Dist. 1898). 
* Acme Waste Paper Co. v. U.S. Paper Supply Co., 233 Ill. App. 262 (1st Dist. 1924). 
* Bradley v. Geiselman, 17 Ill. 571 (1856). 

* Kristel v. Michigan Central R.R. Co., 213 Ill. App. 518, 525 (2d Dist. 1919). 
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getting bigger than the engine.” Many of the Bar have a standing rule to 
take the deposition of every litigant and of every possible witness. These 
usually run, we find, from experience, six to seven oral depositions per case. 
The average cost of the court reporter, attending and transcribing the depo- 
sitions in Chicago, based upon a study of over two hundred cases, is $60.00. 
The actual time consumed in the taking of the deposition is from forty 
minutes to a day or a day and a half. Of course, both lawyers must pre- 
pare for the depositions, and must spend time with the client before the 
actual deposition begins. In many cases this time and cost are not justified. 

It has been held *7 that the deposition of a witness or a party for the 
purpose of discovery can be taken only by virtue of Chapter 21 of the 
Evidence and Depositions Act ** and under Rule 19 °° of the Supreme Court. 
Thus, accordingly, a trial judge is powerless to enter an order to compel a 
litigant to appear for his pre-trial deposition. He must be served with 
process just as if he were a witness. In the celebrated Graber case, the 
plaintiff, a non-resident, refused to appear for his deposition. The trial 
judge held that he could not have a trial until thirty days subsequent to the 
taking of his deposition. The Supreme Court reversed this order, holding 
that the defendant could obtain the plaintiff's deposition but only by the 
regular process provided in the Evidence and Deposition Act. 


Discovery of Insurance Policy Limits 


Today the greatest problem of the judicial process is the disposition of 
litigation without infringing upon the rights of any parties. In other words, 
quality must be maintained at all cost. 

Daily we encounter situations where, in tort cases, the plaintiff’s de- 
mands would be less if he knew the ultimate sum which could be recovered. 
To state it differently, in the case of an individual tortfeasor his financial 
responsibility is usually determined by the limits of his insurance policy. 
Were the plaintiff to know the maximum which could be recovered, it 
would redound to the benefit of the defendant who could settle the case 
by disclosing to the plaintiff the maximum recovery. If X owes Y $12.00, 
but can only pay $10.00, certainly the discussion will not be had upon the 
basis of $12.00. 

There is another and broader problem too, namely that of the lawyer. 
How can he conscientiously recommend “X” dollars to his client, with 
a meritorious case, when if the wrongdoer were of unlimited means, such 
a sum would be a poor settlement? Many times we have refused offers be- 
cause the defendant’s counsel has stated that he could not disclose the limits 
of liability. A certain case comes to mind for illustrative purposes.*° The 


* People v. Graber, 397 Ill. 522, 74 N.E.2d 865 (1947). 

Tui. Rev. Stat., c. 51 (1951). 

® Td., c. 110, § 259.19 (1951). 

* Seiler v. Frantz, cause No. 44261, Illinois Appellate Court, First District. 
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plaintiff, a young man who was studying at the University of Chicago, was 
seriously injured while crossing the Outer Drive in Chicago. The operator 
of the automobile which struck him was an individual. His counsel, en- 
gaged by an insurance carrier, offered $8,500.00, but refused to disclose the 
policy limits. If the policy had a maximum of $10,000 or $15,000, $8,500 
might have been a fair settlement. The case went to trial and there was 
a verdict in the sum of $44,443.00. On appeal, it developed that the defend- 
ant had $50,000 coverage. 

Courts have recognized this problem. They are practical and know 
that the amount of coverage will, in many instances, determine whether or 
not a case is settled. They are also cognizant of the laws requiring a driver 
to post financial responsibility subsequent to an accident. 

Pertinent, indeed, is a ruling of a federal district court.41 There the 
judge held that a plaintiff in a tort action is entitled to discovery and pro- 
duction of defendant’s liability insurance policy, even though such policy 
would not be admissible in evidence. The Court said: 


“It is to be noted that the modern trend of legislation, both national 
and state, is in the direction of requiring owners and operators of 
motor vehicles not only to maintain liability insurance, but also to 
establish minimum requirements for limits of liability. Such legislation 
has obviously been considered desirable to protect persons and property 
from the wrongful operations of motor vehicles. The tremendous in- 
crease in the number of such vehicles in use, the trend for fast driving 
and the irresponsibility of many operators, has enormously increased 
the number of highway motor accidents. Such conditions have occa- 
sioned a greater stringency in regulation and in protective measures for 
the benefit of the public. 


“Authorities are numerous to the effect that it is not necessary that 
the documents sought will be competent evidence on the trial of the 
case. 

“The Court finds that it is material to the plaintiffs, and in the prepara- 
tion of their cases for trial, that they be given an opportunity to inspect 
and, if desired, to copy or photograph the liability insurance policy as 
the policy provisions may afford the plaintiffs rights of which they 
would otherwise not be able to avail themselves. 

“The Court does not at this time, however, decide that such policy 
of insurance or any portion thereof, or the existence of any such policy, 
may be referred to or introduced in evidence for any purpose on the 
trial of the case, and the Court takes the same view as to the defend- 
ant’s financial worth.” 


It is to be noted that Tennessee, where this federal Court was located, has 
a statute similar to that of the Illinois Safety Responsibility Law.*? So also, 


“ Brackett v. Woodall Food Products, Inc., 12 F.R.D. 4 (1951). 
“@ Tenn. Cope ANN., 2715.49 et seq.(1951); Itz. Rev. Srat., c. 95%, § 58.1 (1951). 
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in a case in the Southern District of New York, there is a holding con- 


sistent with the case just discussed.** 


In another case,** the California Supreme Court held that the policy was 


subject to inspection, saying: 


“Petitioners here urge, however, that ‘the sanctity of a private con- 
tract should not be subjected at this time . . . to inspection and review 
merely because someone alleges that some day he expects to sue another 
“to enforce payment of a judgment” expected to some day be obtained.’ 
A sufficient answer to such contention is found in the fact that an 
automobile liability policy evidences ‘a contractual relation created by 
statute which inured to the benefit of any and every person who might 
be negligently injured by the assured as completely as if such injured 
person had been specifically named in the policy,’ i.e., a contractual 
relation is ‘created between the insurer and third parties.’ ... The pro- 
visions of such a policy are not, therefore, a matter for the sole knowl- 
edge of the named assured and the insurance carrier to the exclusion 
of the injured person; the very pendency of an action by the injured 
person brought in good faith against the named insured person gives the 
former a discoverable interest in the policy. 

‘Petitioners’ further argument that knowledge of the policy limits 
is sought in order to provide an undue and oppressive advantage in 
negotiations for settlement of the personal injury action also appears 
to be without merit. How knowledge by the plaintiff in that action of 
facts which are known to the defendants therein, concerning the policy 
or policies in which plaintiff will have an enforceable interest if she 
recovers, could give her an “undue and oppressive advantage” in nego- 
tiations for a settlement does not appear. And whether such knowledge 
by plaintiff would tend to benefit plaintiff or defendants might depend 
to a material extent upon the relationship between the seriousness of the 
injuries which resulted from the accident and the amount of insurance 
coverage provided by the policy; conceivably, knowledge of low 
policy limits might constitute a benefit to defendants by tending to dis- 
courage a seriously injured plaintiff from holding out for a settlement 
commensurate with the extent of the injuries.” (Italics ours). 


It is to be noted that California law permits a direct action against the 


insurer of an insured. 





' 
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So also a district judge in Minnesota granted plaintiff’s motion to cause 


the defendant’s liability insurance policy to be produced.*® It followed the 
California cases. Minnesota, like Illinois, does not permit a direct action 
against the insurer. 


“ Orgel v. McCurdy, 8 F.R.D. 585 (1948). 

“ Superior Insurance Co. of Superior Court for Los Angeles County, 37 Cal.2d. 749, 
235 P.2d 833 (1951). 

“Peterson v. Price (unreported) District Court, Fourth Judicial District, Minn. 
1952 (Judge Theo. B. Knudson). 
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There is a federal decision to the contrary.*® 

Suppose you are preparing a case against a person who is insured against 
the contingency out of which the lawsuit arises. The person’s insurance 
carrier, of course, cannot be sued directly in Illinois. You have a very 
meritorious case. Should it be tried or settled for the amount offered by 
the insurance counsel? Whether it should or not will depend in large degree 
upon the amount of the policy. As lawyers we must be practical. If the 
defendant, financially irresponsible as most individual tortfeasors are, has 
only a $10,000 policy, you cannot talk sense to insurance counsel on a 
demand of $25,000. 

How far the courts are going in an effort to arrive at the truth of the 
facts is demonstrated by two recent cases. In one ** the defendant, through 
his insurance company, employed an investigator to investigate the accident. 
Plaintiff subpoenaed the investigator to “bring with him the entire file on 
the accident involving the truck of Alfred Plowden with the automobile of 
William Theriault resulting in the death of Sara Theriault and personal in- 
juries to Charles Gradey, including accident report, or reports, statements 
of witnesses, reports by adjuster to insurance company, memoranda, letters, 
observations of adjuster, diagram, letters from insurance company to Gay 
and Taylor (a firm of adjusters) and all other information pertaining to the 
accident.” The defendant objected. Chief Judge Waring said: 48 


“I am of the opinion that this investigator may be called as a witness 
and may be interrogated as to just what he did, what he saw at the place 
of collision, the condition of the colliding vehicles, the condition of the 
roadway, character of pavement, location of ditches, sideroads ... . 
I think that he may be called upon to produce any photographs or de- 
lineations of any of the foregoing matters or other similar or pertinent 
things. He may be required to state whom he interviewed and give their 
names and addresses. And so there will be made available to the Plain- 
tiff, the names and addresses of any and all witnesses discovered, seen, 
or interviewed by that investigator. . . .” 


He also said: 


“So far as documents or statements are concerned, they may be sought 
by interrogatories and the other methods of discovery.” 


In another case,*® there was a refusal to pay on a policy of jewelry 
insurance on the ground that it was fraudulent. Investigators employed by 
the defendant were sought to have their depositions taken by the plaintiff. 
Federal Judge Ryan said: 


“Examination is permitted into all matters not privileged which are 


“ McClure v. Boeger, 17 F.R.S. 34.41, case 2 (1952). 

“ Floe v. Plowden, 10 F.R.D. 504, 506 (1950). 

Id. at 506. 

“ Browner v. Firemen’s Ins. Co. of Newark, N.J., 9 F.R.D. 609 (1949). 
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relevant to the subject matter, notwithstanding that such matters may 
be inadmissible at the trial, provided the testimony appears reasonably 
certain to be discovery of admissible evidence. Rule 26, Federal Rules 
of Civil Procedure, where statements of a party’s employees are made 
in the regular course of business and solely to aid trial counsel, the 
statements may be inspected. Information acquired by an insurance 
company in its investigation of a claim is not privileged, even though a 
private investigator or adjuster has been employed for that purpose.” 


Furthermore, if you are in the federal court, you would be entitled, 
under Rule 34, to obtain knowledge of the character of the policy. Why 
then should the litigant in the state court be deprived of learning this fact? 
This comes home especially hard when it is considered that a federal court 
sitting in a state court on a diversity case is nothing more than another court 
of the state. 

This can be accomplished under our present Act. It can be done either 
by way of interrogatories with an understanding that such questions and 
answers will not be read to the jury or it can be accomplished by way 
of inspection of documents. So long as this knowledge is withheld from 
the jury, how can either plaintiff or defendant be prejudiced? 


PRE-TRIAL PROCEDURE 


There are, and probably always will be, two categories of lawsuits: 
(1) those which ought to be settled and (2) those which ought to be tried. 
Pre-trial procedure facilitates the disposition of cases in class one. It makes 
easier the trial of cases in class two. 

There are, of course, two schools of thought among lawyers concern- 
ing pre-trials. Some are violently opposed and others are equally avid pro- 
ponents of the procedure. The criticism amongst those who dislike pre- 
trial procedure is that they are “blackjacked” into settlements which they 
do not believe proper. Of course, the success of the pre-trial depends upon 
the attitude of “His Honor.” Judge Bolitha Laws spells it out thus: °° 


“It must be admitted that a discussion of settlement is purely a by- 
product of pre-trial conferences. But where the judge in a friendly and 
cooperative manner has discussed a case following full disclosure by 
counsel as to the facts on which they rely, the number and character 
of settlements resulting have been truly astounding. 

“Courts vary in their treatment of settlement in connection with pre- 
trial. In some, it occupies a prominent place on the pre-trial agenda, 
while in others, it is never mentioned unless voluntarily proposed by 
counsel. In cases where the pre-trial judge presides at the trial, espe- 
cially where he presides without a jury, discussion of settlement is more 
limited than in those where he does not. Even when the pre-trial judge 


® Laws, Pre-Trial—Its Purposes and Potentialities, 21 Geo. Wash. L. Rev. 1, 7-8 
(1952). 
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makes no mention of settlement, pre-trial proceedings tend measurably 
toward that end, because of the opportunity afforded counsel to learn 
the real strength of his case as against his opponent’s case. When the 
court takes an active part in discussing settlement, this process of ob- 
jective evaluation is greatly enhanced. Moreover, questions by the court 
as to chances of settlement are often welcomed by counsel who are 
anxious to settle, but hesitant to broach the subject for fear of showing 
weakness.” 


Then, too, the cases which must be tried will enjoy less chance of error 
intervening if the pre-trial is properly conducted. There can be no com- 
plaint about the lack of proof of facts, if such facts were agreed upon at 
the preliminary hearing. Pre-trials, properly conducted, save the litigants 
time and expense, and reduce the possibility of error. It resolves the trial 
of a lawsuit to the essence of simplicity. Pre-trials are, of course, within 
the power of the court. As Mr. Nims puts it: 


“Courts have inherent power to adopt any measures which will aid 
them in the proper disposition of their work. It is therefore within the 
power of the court to call counsel in pending cases into conference and 
to require discussion of the rules which are to be applied during the 
trial as to evidence which counsel propose to offer. This may mean 
stipulation of the issues to be tried, agreement as to facts regarding which 
there is no dispute and simplification as far as possible of the evidence 
each party proposes to offer.” 


With all these discovery devices, a trial is still a lawsuit. In the oft- 
quoted words of Mr. Justice Jackson: ** 


“But a common law trial is and always should be an adversary pro- 
ceeding. Discovery was hardly intended to enable a learned profession 
to perform its functions either without wits or on wits borrowed from 
the adversary.” 


Nevertheless, the result of the lawsuit can be made more certain and its 
procedure more simple if in those cases which must be litigated, counsel for 
plaintiff and defendant will try the issues so that the “real heart” of the 
question is left to the jury. 

We, as lawyers, know there is no substitute for the judicial process. 
We must realize that laymen do not have the same appreciation for judicial 
procedure. Accordingly, we have witnessed recent efforts, the object of 
which, is to infringe, in some manner, upon this process—which the history 
of man demonstrates to be unequalled in the disposition of substantial justice. 
Whether this movement will gather strength or die depends in large measure 
upon the cooperation of Bar and Bench to make lawsuits inexpensive, simple, 
and with “terminal facilities.” 


5 Nims, Some Comments on the Relation of Pre-Trial to the Rules of Evidence, 
5 Vanp. L. Rev. 581, 585 (1952). 
® Hickman v. Taylor, 329 U.S. 495, 516, 67 Sup. Ct. 385, 396 (1947). 
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PREPARATION OF MOTIONS 


If you represent the defendant, you will naturally be more interested 
in the preparation of proper motions as well as accompanying instructions. 
On the other hand, although there might be circumstances which justify 
the direction of a verdict for the plaintiff,5> your record will be safer if 
you submit the issues to the jury. Thus in one case, our Supreme Court 
held that it was error for the trial court to instruct the jury that as a 
matter of law the plaintiff and defendant were engaged in interstate com- 
merce, although the facts concerning such were undisputed.54 

Your motions on behalf of the defendant should consist of the following: 


1. A general motion to instruct the jury to find the defendant not 
guilty, accompanied by an instruction to the same effect. 

2. A specific motion as to each count, or if the complaint contains 
many charges in a single count, then as to each charge in the 
complaint, accompanied by an instruction to the same effect. 


Reviewing courts have consistently pointed out that unless a motion has 
been made directing the trial court’s attention to a specific charge in the 
complaint, the defendant cannot urge on review that there was no evidence 
to support such count or charge.55 

Hand up your general motion to direct a verdict, accompanied by the 
instruction and obtain the ruling of the trial court thereon. If he overrules 
your motion and refuses the general instruction, then the intelligent practice 
would seem to be to file specific motions, accompanied by specific instruc- 
tions, directed to each charge in the complaint. 


CONCLUSION 


It has been our objective to demonstrate how preparation determines, 
in large measure, the ultimate result of the lawsuit. We have likewise sought 
to show that under our present Practice Act, a litigant in the state courts 
does not have the same avenues of discovery that are afforded him by the 
Federal Rules. Whether a just result is obtained and whether errors causing 
re-trials are reduced to a minimum would seem to be in direct proportion 
to the amount of disclosure allowed. By that we mean, the greater the 
disclosure of admitted facts, the easier it is for the fact-finding body to 
arrive at a just conclusion, and the less complaint there can be on review 
concerning proof. More important yet, disclosure will mean quicker dis- 
position of cases by the parties themselves. 


5% Tennes v. Tennes, 320 Ill. App. 19, 50 N.E.2d 132 (1st Dist. 1943). 

% Avance v. Thompson, 387 Ill. 77, 55 N.E.2d 57 (1944). 

5° Greene v. Noonan, 372 Ill. 286, 23 N.E. 2d 720 (1939); Goldschmidt v. Chicago 
Transit Authority, 335 Ill. App. 461, 82 N.E.2d 357 (1st Dist. 1948); Serletic v. Jeromell, 
324 Ill. App. 233, 57 N.E.2d 896 (1st Dist. 1944); Smoot v. Hollingsworth, 265 Ill. App. 
447 (3d Dist. 1932). 
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INSTRUCTIONS IN AUTOMOBILE 
NEGLIGENCE CASES 


BY CASWELL J. CREBS * 


THE PURPOSE OF THIS ARTICLE is to give the reader a general back- 
ground concerning the nature and extent of the problem of instructions, 
to set forth some of the general rules, point out some of the common errors, 
and close with a few practical suggestions for avoidance of errors. I have 
not tried to cover the whole subject. Space does not permit and there are 
good works available in that field! Some of the article, of necessity, deals 
with instructions generally, as well as with those involved only in auto- 
mobile negligence cases. 

The attitude of most lawyers toward instructions reminds me of my 
grandmother’s efforts to learn to play bridge. Bridge was such a difficult 
game she knew she could never learn to play it. And she never did. Inci- 
dentally, grandmother played an excellent game of chess. 

Not that I would give the impression that the subject of instructions 
is simple and easy. As Justice Gunn points out in his foreword to Judge 
Hemphill’s recent work on Illinois Jury Instructions, “Instructions serve a 
purpose not usually adverted to. This purpose is the exacting mental dis- 
cipline imposed upon advocate and judge.” ? Still any lawyer who has mas- 
tered the other fields of law can, with a little effort, bring the subject of 
instructions under reasonable control. 


SOME FUNDAMENTAL PROBLEMS IN INSTRUCTIONS 


There are several reasons why we have a problem concerning instruc- 
tions and a full knowledge of the problem can help a great deal in finding a 
solution. 

The very fact that the lawyer on one side is afraid of instructions and 
gives few or none, results in the jury being poorly instructed and creates a 
situation where even a small error may be material. It is certainly a danger- 
ous practice for the plaintiff to default to the defendant in the matter of 


* CASWELL J. CREBS, A.B. 1932, University of California at Los Angeles; 
A.M. 1933, University of Southern California; LL.B. 1936, University 
of Illinois; Judge of the Second Circuit of Illinois since 1945. 


* HEMPHILL, ILLINoIs Jury Instructions (1951); McCarty, ILtinois INstRUCTIONS TO 
Juries (1932); Appleman, Common Errors in Instructions, Itunois State Bar Associa- 
TION, PREPARING AND TRYING Casks IN ILLINOIS, c. 39 (1951). 

* HEMPHILL, supra note 1, foreword v. 
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instructions. While the effect of instructions on the jury may be slight 
in most cases, where they all favor one side it is bound to impress the jury. 

At the trial court level, the judge usually doesn’t have, or take, time 
to adequately check the instructions presented. Most automobile negligence 
cases that are appealed, terminate in the appellate court. The very fact that 
we have four appellate courts( one of which has three divisions) makes it 
inevitable that we should have some variance in the rulings. Also to save 
space in the opinions, the questioned instruction is often referred to only 
by number. This has meaning to the attorneys involved and to the student 
who will dig into the original files, but for the busy lawyer it sheds no light 
whatever. It is also disconcerting to read in an opinion that a number of 
errors were cited based on the giving and refusing of certain instructions, 
but that the court has examined the instructions and finds that on the whole 
the jury was well instructed and any errors were harmless under the circum- 
stances. There is no answer to this problem. Obviously, the court cannot 
set out all of the instructions in each opinion, and we must therefore rely 
on the court to choose what is necessary and pertinent. 

Almost all texts and form books on the subject contain instructions which 
have been approved by the courts. This stamp of approval is often taken at 
its face value and constitutes a major source of our problem. An instruction 
gets approved only by reason of some lawyer citing it as error and grounds 
for reversal. When it is approved the court actually held that the giving of 
the particular instruction, in view of the facts in the particular case, and 
the other instructions in the case, did not constitute reversible error. Since 
some lawyer thought the instruction was erroneous, it is well to proceed on 
the assumption that it came close to being error. Another reason why this 
is true is that any lawyer naturally wants to state the law as favorably as he 
can for his side. If he gets right up to the line, the instruction is more likely 
to be questioned on appeal. If approved, it is still very likely to be held 
error in the next case if the facts are only slightly less favorable. 

This difficulty also appears to be a necessary one. The lawyer wants a 
book with a selection of forms and as a practical matter there is no other 
good way for the text writer to achieve this. The lawyer has to do his own 
research to find whether or not the form fits his case. This depends upon 
both his fact situation and upon the other instructions in his case. There 
is no substitute for a little thought on the part of counsel. In fact one writer ® 
has generally given only abstract versions of instructions in the hope that 
in expanding the abstract version, the lawyer will tend to automatically fit 
it to his situation. 

While the lawyers, courts, and text writers are all partially responsible 
for the problem, the major reason lies in the cases. As we know all law suits 
are different. Some may be sufficiently similar to be controlled by the deci- 


* Klass, Automobile Negligence Kit (Cedar Rapids, lowa—loose leaf). 
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sion in another case. In fact, you could probably find two cases where the 
same set of instructions could be used; but the very next case might be one 
which looks similar but is changed enough so that the close instruction is 
no longer proper. At the other end of the line we have cases so different 
that stock instructions can become reversible error. A good example of 
this is the recent case of Murphy v. Kumler.* There the stock instruction 
regarding due care “at the time of and immediately prior to the collision” 
was condemned and the case reversed (there were also other grounds). The 
facts in the Murphy case showed that the highway was covered with ice. 
The plaintiff might have been doing all he could “at the time of and imme- 
diately prior to the collision” to avoid the collision and still be at fault for 
driving too fast on the ice a little while prior to the collision. 

The problem is not confined to Illinois. In an article in the American 
Bar Journal, Judge Hulen states: 


“In a recent examination of the results of one hundred appeals from 
judgments based on jury verdicts in Missouri state courts, it was found 
that 50 percent of the cases were reversed for new trials and over half 
the reversals were because of error in instructions. . . . 

“For the same period for which the study of state appealed cases for 
Missouri was made, a comparison was made of the result of one hundred 
cases tried by juries in the federal court of that state and appealed. Two 
reversals were found—neither because of errors in instructions. One 
difference in procedure in instructing juries in federal courts from the 
procedure in most state courts is that federal trial judges may submit 
the issues to a jury in simple terms devoid of technical niceties. The 
necessity of counsel’s making objections to the charge before the jury 
retires is responsible for leaving many jury verdicts undisturbed. The 
result is termination of litigation and, in most circuits, a docket that is 
current.” 5 


INSTRUCTIONS AS A BASIS FOR REVERSAL 


A few years ago instructions were named as the leading ground for 
reversal of jury cases in Illinois.6 To ascertain the current situation in 
Illinois, the writer checked the Illinois cases in Volumes 100-107 inclusive 
of the North Eastern reporter, 2nd series, and prepared the following chart. 
This period covered slightly more than a year. It shows that for the period 
covered, less than fifteen percent of the automobile negligence type cases 
were reversed for errors in the instructions. If you remove the four cases 
where the reversal was also based on other grounds as well as the errors in 
instructions, the figure falls to less than ten percent. This may not seem to 


* 344 Ill. App. 287, 100 N.E.2d 660 (3d Dist. 1951). 

> Hulen, “Twelve Good Men and True”; The Forgotten Men of the Courtroom, 
38 A.B.A.J. 813, 814 (1952). 

® McCarty, supra note 1, preface. 
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INSTRUCTIONS IN ILLINOIS AUTOMOBILE NEGLIGENCE CASES 


Number of |= Automobile Reversed 
Vol. of Illinois Negligence _ Instructions on 
N.E. 2d Cases Type Involved Instructions 
100 99 13 5 a 
101 102 15 6 3 
102 118 9 5 1 
103 117 13 3 | 
104 160 15 3 2 
105 101 15 9 ted 
106 94 8 4 id 
107 87 10 4 1 
Totals 878 98 39 12 


Note: * indicates there was also other grounds for the reversal. 


be enough to constitute a problem, but even one case reversed is mighty 
important to the client and to his lawyer. 

Of course, the period covered is too short to be conclusive. It does 
appear that the situation has improved. In 1951 Erwin W. Roemer in an 
article in Preparing and Trying Cases in Illinois, describes the change in 
attitude. 

“It should be pointed out that while great care is still required in the 
drafting of instructions, the courts are not so much inclined these days 
to reverse judgments for technical inaccuracies in instruction as they 
formerly were. This is illustrated by the following quotation from an 
opinion of the Appellate Court for the Second District in the case of 
Kavanaugh v. Washburn, 320 Ill. App. 250, 254, 50 N.E.2d 761, 763 
(1943), appeal denied 387 Ill. 204, 56 N.E.2d 420: 

‘We find nineteen instructions given on behalf of defendant, and 
twelve on behalf of plaintiff. The jury appears to have been fully in- 
structed on behalf of both parties to the suit. If the instructions as a 
whole when viewed in the light of the evidence, show no tendency to 
confuse or mislead the jury with respect to the principles of law ap- 
plicable to the issues in the case, then minor irregularities when con- 
sidered as an abstract proposition of law should not be permitted to 
control, where it appears the complaining party’s rights have not thereby 
been prejudiced. Juries are not versed in legal phraseology nor fine 
legal distinctions. Instructions are handed to the trial judge at the close 
of the case and just before argument. Naturally, they are partisan in 
character, with each litigant endeavoring to present his contentions in 
as skillful and forceful manner as possible. It is inevitable that a trial 
judge in the midst of a hotly contested case will sometimes fail to detect 
all of the language of the various instructions that may be inadvertently 
used. However, modern tendency favors a liberal application of the 
harmless error doctrine to instructions when it appears the rights of the 
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complaining party have in no way been prejudiced. This situation is 
well expressed by the Supreme Court of this State in the following 
language: 

“ ‘The office of instructions is to give information to the jury con- 
cerning the law of the case for immediate application to the subject 
matter before them. The test, then, is not what meaning the ingenuity 
of counsel can at leisure attribute to the instructions, but how and in 
what sense, under the evidence before them and the circumstances of 
the trial, ordinary men acting as jurors will understand the instructions.’ 
Reivitz v. Chicago Rapid Transit Co., 327 Ill. 207, 213, 158 N.E. 380, 
382 (1927). 


“As indicated by the Supreme Court in the case of Chicago City Ry. 
Co. v. Shaw, 220 Ill. 532, 536, 77 N.E. 139 (1906) absolute accuracy 
with respect to instructions is a thing seldom to be attained, and the 
courts for the want of it, should not set aside verdicts, unless such in- 
accuracy is of a character that the court must feel was likely to have 
misled the jury. Also see Palmer v. Miller, 310 Ill. App. 582, 595, 
35 N.E.2d 104, 111 (1941); Bobalek v. Atlass, 315 Ill. App. 514, 525, 
43 N.E.2d 584, 597 (1942).”7 


STATUTORY PROVISIONS 


The statutory provision concerning instructions is contained in Sec- 
tion 67 of the Civil Practice Act and provides as follows: 


667 


(1) The court shall give instructions to the jury only in writing 
and only as to the law of the case. When instructions are asked which 
the judge cannot give, he shall, on the margin thereof, write the word 
‘refused,’ and such as he approves he shall write on the margin thereof 
the word ‘given,’ and he shall in no case, after instructions are given, 
clarify, modify or in any manner explain the same to the jury, other- 
wise than in writing.” § 


From the adoption of the Civil Practice Act in 1933 until the amend- 
ment in 1935 the law provided for the instructions to be in connected narra- 
tive form by the court, similar to the federal court practice. 

The statutory provision that instructions must be in writing has been 
strictly construed by the courts. A good discussion of the cases under this 
provision is contained in Chapter I of Hemphill.® 


WHAT THE INSTRUCTIONS SHOULD CONTAIN 


The instructions cover the law of the case. They are not concerned 
with the facts, except as it is necessary to consider the facts to be sure that 


"Roemer, Recent Decisions Upon Instructions, Iuuwwois State Bar AssociATION, 
PREPARING AND TRYING CAsEs IN ILLINoIS, c. 40, 531, 532 (1951). 

STIii. Rev. Srat., c. 110, § 191 (1951). 

® HEMPHILL, supra note 1, §§ 1-40. 
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the law applies. Clearly abstract or general principles of law not involved 
in the particular case can only serve to confuse the jury. It is not proper 
to quote statutory provisions without connecting them with the particular 
case. Nor is it proper to quote statutory provisions where there is a question 
as to the interpretation of the statute, or where they contain provisions not 
applicable to the case. 

A good set of instructions should give the jury all the law necessary 
for their decision. The legal terms used should be defined, if necessary. 
Reference should not be made to matters beyond the jury’s knowledge. 
For example, if reference is made in one instruction to the allegations of 
the complaint, another instruction in the series should tell the jury what 
the allegations in the complaint are. Likewise it has been held error to refer 
to “matter material to the issues” in an instruction unless somewhere in the 
instructions the jury is told what the issues are.!° 

Deficiencies in ordinary instructions can be supplied by others in the 
series. This is not the case with peremptory instructions. A peremptory 
instruction, or one which in effect directs a verdict, must be complete in 
itself. If it omits a single necessary fact or element of the case, it is bad. 

While it is desirable that the instructions cover all the law of the case, 
it is not necessary that they do so. If the parties fail to tender instructions 
covering any part of the law of the case, they cannot later complain because 
of the failure to instruct. It is error for the judge to refuse a proper in- 
struction on any material part of the case not otherwise covered. And it is 
also error when the instructions as a group incorrectly state any of the law. 

On the other hand if the instructions, taken as a series, give the jury the 
entire law of the case in a way that the jury can reasonably understand it, 
the courts will go a long way to hold any errors in the instructions to be 
harmless. 


TYPICAL ERRORS 
Instructions Must Be Fair and Impartial 


The instructions must be fair and impartial. The violation of this rule 
is one of the common sources of error. Certain words when added to an 
instruction usually by their nature make the instruction unfair. “Actually,” 
“even,” “mere,” “really” are examples of this type of word. If the instruc- 
tion is intended to point out the plaintiff’s interest in the result it should 
usually be worded so it applies equally to the defendant. All the lawyer 
needs to avoid most of these errors is an ordinary sense of fair play. 


Proof of Several Propositions 


There are some situations where the harm in the instruction is not so 
obvious. For example, if the plaintiff needs to prove five propositions in 


® People v. Flynn, 378 Ill. 351, 38 N.E.2d 49 (1941). 
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order to recover, it is, of course, proper to list these in one instruction and 
state that it is necessary to prove each of the five propositions in order to 
recover. However, to list each proposition in a separate instruction and 
state that the proof of such proposition is not sufficient to allow plaintiff 
to recover is improper. Note that each of the five separate instructions is 
in fact true, but the singling out of each part gives an unfair picture to the 
jury. 

The average lawyer knows when he is loading an instruction and I 
would recommend that the advice of Attorney John Alan Appleman be fol- 
lowed: “Since it is unlikely that the jury will pay too much attention to 
the instructions of the court in the usual instance, it is not advisable to 
risk reversal of a case through improper instructions.” 


Accumulations of Otherwise Harmless Errors 


Not all errors in instruction are sufficiently material to require a reversal. 
Naturally the trial lawyer is mainly interested in determining what is re- 
versible error. It is well to keep in mind that several otherwise harmless 
errors when taken together may constitute reversible error. Also after a 
court has held an instruction to be error without reversing, it is likely later 
to reverse for the giving of that instruction if its prior holding is continually 
ignored. 

To repeat for the purpose of emphasis, a peremptory instruction, or 
one which directs a verdict, must correctly state all the law necessary for 
that result. Errors and omissions in peremptory instructions cannot be cor- 
rected by other instructions in the series. There are very few exceptions 
to the rule that a bad peremptory instruction requires reversal of the case. 


Contributory Negligence Instruction 


An examination of the twelve cases reversed during the period covered 
in the chart included in this article, shows the most common cause for 
reversal was the submission of an otherwise proper contributory negligence 
instruction in a case where the complaint contained both negligence and 
wilful and wanton counts. Since contributory negligence is not a defense 
against wilful and wanton misconduct, the instruction would actually be a 
misstatement of the law, as well as tending to confuse the jury. In the three 
cases involving this type of error, it was held to be reversible error each 
time.!? To avoid this error the instruction could be limited to the particular 
count, and the jury further instructed as to what each count charges. 


4 Appleman, supra note 1, c. 39, § 875. 

* Maltby v. Chicago Great Western Ry. Co., 347 Ill. App. 441, 106 N.E.2d 879 (2d 
Dist. 1952); Rogers v. Mason, 345 Ill. App. 560, 104 N.E.2d 354 (3d Dist. 1952); Goodwin 
v. Lamb, 344 Ill. App. 449, 101 N.E.2d 207 (2d Dist. 1951). 
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Two cases were reversed where the instructions contained matter that 
was not in evidence or assumed the truth of a controverted fact. 

In two other cases there were several bad instructions so these cannot 
be readily typed. The remaining five cases each illustrate a separate ground 
for reversal. They are typical of common errors so will be discussed 
separately. 


Repetition 


Repetition in the instructions was the grounds in the Borucki case.'* 
The giving of six instructions relating to contributory negligence and three 
on preponderance of evidence gave undue influence to these points and con- 
stituted reversible error. Generally, in cases reversed for repetition in in- 
structions, the repetition has been flagrant and intentional as in the cited 
case. However, there is another harm, short of reversal, in submitting repeti- 
tious instructions. In submitting even two instructions on one subject, the 
lawyer should assume that the trial judge will properly refuse one. The 
judge may in such case make his own choice as to which he will give and 
which he will refuse. If there is any substantial difference in the wording 
or emphasis, the judge naturally will give the one less favorable. Had the 
lawyer submitted only the more favorable of the two, assuming it to be 
proper, it would have been given. If the trial judge gets this choice on very 
many of the subjects involved, the net effect can be substantial. 


Instructions Based on Statutes 


The Walker case illustrates a danger in giving instructions based on 
statutes. There, a right of way instruction given in the language of the 
statute was held to be reversible error. “Although the instruction was in 
the language of the statute, a modified construction was placed upon the 
statute by our courts of review and it should have been framed according 
to that construction and the jury properly instructed as to its legal effect.” 14 
In other words, the jury should be instructed as to the law, not as to the 
statute, if there is any difference. 


Failure to Give a Tendered Instruction 


The reversal in the Mann case 1* was based on the failure of the trial 
judge to give a tendered instruction. The appellate court held that the 
instruction on intoxication of the driver was on a charge supported by the 
evidence and one which might have been a controlling factor in the case. 


* Borucki v. McLaughlin, 344 Ill. App. 550, 101 N.E.2d 624 (1st Dist. 1951). 
“ Walker v. Shea-Matson Trucking Co., 344 Ill. App. 466, 472-473, 101 N.E.2d. 449, 
452 (Ist Dist. 1951). 
* Mann v. Matz, 345 Ill. App. 414, 103 N.E.2d 512 (1st Dist. 1952). 
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Of course, there is nothing that can be done by counsel to prevent this type 
of error. The case does illustrate the fact that judges have their troubles too. 


Peremptory Instructions 


The case of Brussel v. Lilly 1* involves a point that has been passed on 
many times. The instruction, being plaintiffs’ number 16, was set forth in 
the opinion and reads as follows: 17 “The court instructs the jury that if 
you believe from the evidence that at and immediately prior to the collision 
of the automobiles driven by the plaintiff and defendant, that the plaintiff 
was in the exercise of reasonable care and caution for his own safety, and 
that the collision was proximately caused by careless and negligent acts of 
the defendant, if any, then it would be your duty to find the defendant 
guilty.” The opinion then cites a number of cases holding this type of 
instruction to be reversible error because of the failure to limit the negli- 
gence to that charge. “Instruction 16 in the instant case is practically iden- 
tical to the instructions held reversible error in the cases above reviewed. 
The instruction in the instant case was peremptory in form and directed a 
verdict. The giving of it under the well-established rules of law is not cured 
by the giving of other instructions on the same subject. It must stand or 
fall upon its own language, and must correctly announce the rule of law 
stated therein. The jury may well have thought that any acts of negligence 
of the defendant, although not stated in the complaint, would permit a 
recovery. The giving of this instruction, number 16, in itself constitutes 
reversible error. For this reason the judgment cannot be permitted to 
stand.” 18 

While it might be argued that the objection to this instruction is tech- 
nical in nature, the courts have consistently held it bad. It is the type of 
error which can easily be committed. 

The case of Olinger v. Obrberg '® is another illustration of the danger 
of peremptory instructions. An instruction that the plaintiff who was riding 
on a motorcycle could not recover if the driver of the motorcycle did not 
exercise reasonable care was erroneous and was not cured by another in 
the series that was correct. 

In the ordinary case the plaintiff and defendant are the drivers of the 
two cars involved in the accident. Most form book instructions cover the 
ordinary case. Where this situation is changed, the form must be changed 
accordingly. The plaintiff may be a passenger as in the instant case. The 
defendant is often a corporation and this may even require minor changes 
in your “credibility of witnesses” instruction. In wrongful death cases the 
plaintiff’s intestate rather than the plaintiff was involved in the accident. 


16 347 Ill. App. 533, 107 N.E.2d 32 (2d Dist. 1952). 
Td., at 538, 107 N.E.2d at 35. 

8 Id. at 541-542, 107 N.E.2d at 36. 

® 344 Ill. App. 209, 100 N.E.2d. 788 (2d Dist. 1951). 
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The necessary alterations in the instructions may seem minor and technical, 
but, if they are not made, you can easily end, as in the Olinger case with 
a bad peremptory instruction followed by a reversal. 


Conclusions as to Basis of Reversal 


This analysis of the cases reversed shows that the decisions were based 
on logic or precedent, and often on both. For a good illustration read the 
cases of Star Service & Petroleum Co. v. Short ®° and Murphy v. Kumler.”1 
In these adjoining cases with opinions by the same judge, it appears at first 
glance that opposite results have been reached on the same facts. A careful 
reading will show that both results are logical and reasonable. 

Assuming the charted period is typical, it would appear that the reasons 
for reversal are varied like the cases themselves. However, it is well to note 
that over half of the reversals involved peremptory instructions. 

In taking an appeal, the rule is that the court will not review the in- 
structions where the record and abstract fail to show that all the instructions 
are included.?* This is a necessary rule since the instructions are considered 
as a series. “A party will not be heard to complain of an instruction when 
his own instructions are subject to the same complaint.” 78 


THE FALSUS IN UNO, FALSUS IN OMNIBUS INSTRUCTION 


In a recent abstract opinion, Meling v. Klimczuk?* the head note 
states: “In action for personal injuries, the giving of instruction that if 
jury believed that any witness wilfully swore falsely on any material issue, 
they could disregard witness’ entire testimony except in so far as it had 
been corroborated by other credible evidence, and giving of definitive in- 
struction with respect to damages which failed to state that burden was 
on plaintiff to prove damages, constituted error.” 

The first instruction is known as the falsus in uno, falsus in omnibus 
instruction. It has been in court almost as often as the Chicago Transit 
Authority. The abstract opinion in the instant case does not show the 
reason why it was held in error. It has previously been held bad when the 
other instructions did not tell the jury what constituted the material issues.?5 
It has been given without reversal in recent cases.2* Also good authority 
has held the doctrine of this instruction unsound.?7 


* 344 Ill. App. 280, 100 N.E.2d 664 (3d Dist. 1951). 

*1 344 Ill. App. 287, 100 N.E.2d 660 (3d Dist. 1951). 

* Thomas v. Moshein, 345 Ill. App. 184, 102 N.E.2d 555 (1st Dist. 1951); Bingham 
v. Christensen, 348 Ill. App. 61, 107 N.E.2d 875 (2d Dist. 1952). 

* Weinrob v. Heintz, 346 Ill. App. 30, 45, 104 N.E.2d. 534, 541 (1st Dist. 1952). 

* 348 Ill. App. 386, 108 N.E.2d 920 (ist. Dist. 1952). 

* People v. Wells, 380 Ill. 347, 44 N.E.2d 32 (1942). 

* Schneiderman v. Interstate Transit Lines, Inc., 401 Ill. 172, 81 N.E.2d 861 (1948); 
Kavanaugh v. Washburn, 320 Ill. App. 250, 50 N.E.2d 761 (2d Dist. 1943). 

* Virginian Ry. Co. v. Armentrout, 166 F.2d. 400, 4 A.L.R.2d 1064 (4th Cir. 1948). 
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Appleman states “. . . there have probably been 50 or more decisions 
holding various forms of ‘falsus in uno, falsus in omnibus’ instructions to 
be erroneous. Many cases have done so for different reasons.” 2° 

In view of this situation why does any lawyer submit this instruc- 
tion? The Chicago Bar Association set Instruction 11 is as follows: “You 
are not bound to believe something to be a fact simply because a witness 
has stated it to be a fact, if you believe from all the evidence that such 
witness is mistaken or has testified falsely concerning such alleged fact.” 2° 
This instruction will accomplish the same purpose. Also, it is highly im- 
probable that the jury will believe any more or less of a lying witness’ 
testimony because certain instructions are or are not given. In one form 
book,®° on occasion, forms are included that have been criticized with the 
accompanying text showing why the form is improper. From personal 
experience the writer knows that some lawyers in their haste to prepare 
instructions have copied and submitted the bad forms. There is no sub- 
stitute for a little care and thought. 


CONCLUSION 


As you can see from the foregoing there is no easy rule to serve as 
an infallible guide. The Chicago Bar Association has prepared a Standardized 
Set of Jury Instructions which is very helpful. Form books such as Hemp- 
hill’s are a great help, but forms cannot be used indiscriminately. Each in- 
struction must fit the actual case. When in doubt, don’t use it, constitutes a 
pretty good rule. 

While you can’t be sure why a jury reaches a decision, the opinion of 
most trial lawyers with whom the author has discussed the matter is that in 
most cases the instructions have little effect upon the verdict. This is par- 
ticularly true if the instructions are close to being balanced. There is no 
reason to risk reversal when the chances of gain thereby are so slight. 

The preparation of instructions needs to be done in advance of trial. 
Otherwise you don’t have enough time. The little time available during 
trial will be needed to make changes that could not be anticipated before 
trial. As a suggestion the instructions may be divided into two groups. 
One group should deal with stock instructions on such subjects as the 
province of the court and jury, witnesses, and definitions which will not 
likely need to be changed. The other group should be the ones applicable 
to the particular facts and which might need to be changed after the evidence 
is concluded. Also, you will need to re-check these instructions if any 
amendments are made to the pleadings during trial. If it develops that any 
instruction does need to be changed, re-type the entire instruction. Changes 


* Appleman, supra note 1, c. 39, 528. 
* Cuicaco Bar ASSOCIATION, STANDARDIZED JuRY INSTRUCTIONS, 11 (1948). 
* GRAHAM, INSTRUCTIONS TO JuRIES (1926). 
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made in ink on the instruction can easily constitute reversible error by plac- 
ing undue emphasis on a certain point. 

Submit your proposed instructions to the trial judge early enough in 
the trial for him to have time to check them. He may eliminate some errors 
you have missed. Also, it is well to find out before your argument just what 
instructions will be given by the court. 

One final suggestion is to avoid multiple count complaints when pos- 
sible. Of course there are situations where multiple counts are necessary and 
in these situations if the issues in each count are properly defined the instruc- 
tions can be limited to apply only to the proper counts. 

Usually there is no actual need for the complaint to contain negligence 
and wilful and wanton counts. If you need a malice count in order to collect 
your judgment, you might as well face that fact and dismiss your negligence 
count. On the other hand if you can recover on proof of negligence, why 
risk the added possibility of error by including a wilful and wanton count. 
A motion by the plaintiff at the conclusion of the evidence to dismiss 
Count II might save a $50,000 verdict. 



















































DAMAGES IN AUTOMOBILE 
NEGLIGENCE CASES 


BY ROBERT Z. HICKMAN * 


IN PRACTICE, in getting at the elements and measure of damages, it is 
not inappropriate to start with instructions. The reason for this is given by 
the writer of the foreword to Judge Hemphill’s impressive work on in- 
structions: 


“The compass of a particular litigation is often demonstrated to the 
trial judge with exactitude for the first time by conflicting instructions. 
This may well have escaped the settlement of the pleadings. It may well 
have escaped a careful trial judge in the rulings on evidence. . . . In all 
of these, the-mind of the trial judge may not have been directed to the 
exact scope of the issues. This escape from reality is ended when care- 
fully prepared instructions delineate the theories upon which the re- 
spective advocates have tried their case.” ? 


An instruction on the subject of damages for personal injuries which 
is marked by the careful screening which put it into the “Standardized Jury 
Instructions” prepared by a Committee of the Chicago Bar Association reads 
as follows: 


“If you find from the greater weight of the evidence, and under the 
instructions of the Court, that the plaintiff is entitled to recover, then 
you should determine the amount of damages, if any, from the facts 
and circumstances proved by the evidence, pertaining to such damages. 
In doing so, you may take into consideration the nature and extent of 
the plaintiff’s physical injuries, if any, which were the proximate result 
of the occurrence in question; his suffering in body and mind, if any, 
resulting from such physical injuries, if any; such future suffering and 
loss of health, if any, as he will sustain by reason of such injuries, if any; 
his past and future loss of time and inability to work, if any, resulting 
from such injuries; all monies which the plaintiff has necessarily ex- 
pended, if any, and the bills which he necessarily became liable to pay, 
if any, in being treated for such injuries; and you may find for the 
plaintiff in such sum as will be fair compensation with respect to such 
of the foregoing elements as have been alleged in the complaint and 
have been proved by the greater weight of the evidence.” ? 

Disregarding the “if anys,” which take into account conflicting evi- 


* ROBERT Z. HICKMAN. A.B. 1929, University of Illinois; A.B. 1931, 
B.C.L. 1932, Oxford University; partner in the firm of Bookwalter, 
Carter, Gunn & Hickman, Danville, Illinois. 


*1 HEMPHILL, ILLINoIs Jury INsTRUcTIONS, v (Ist ed. 1951). 
* Cuicaco Bar ASSOCIATION, STANDARDIZED Jury INstRUCTIONS, 54 (1948). 
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dence, this represents the ordinary personal injury case. The note of the 
Committee which prepared the instruction admonishes the user: 


“Strike out those elements of damage as to which you have intro- 
duced no proof or as to which there are no allegations in the complaint. 
If you have introduced evidence as to elements of damage not included 
in the instruction, add these to the instruction.” # 


Perhaps, then, it is more accurate to say that the instruction plus the 
first sentence of the note represents the ordinary situation; the instruction 
plus the second sentence of the note represents that which is not sufficiently 
“mine run” to be called ordinary. 

The ordinary or typical case involves an adult plaintiff under no dis- 
ability, who has had medical expense, pain and suffering, and loss of earn- 
ings which in some degree will continue in the future. The standard instruc- 
tion tells who is to find the amount of damages. This is the jury: “... you 
should determine the amount of damages.” It tells the elements: “. . . you 
may take into consideration . .. .” More important—and not more im- 
portant in theory only—it gives the sole source of the inferences: “. . . from 
the facts and circumstances proved by the evidence ... .” Lastly, it gives 
the standard by which the jury is to reckon: “. . . such sum as will be fair 
compensation... .” 


DAMAGES ARE A QUESTION OF FACT 


This role of the jury leaves the amount of damages a question of fact. 
As was said by the Supreme Court in Goldberg v. Capitol Freight Lines,* 
in which the appellate court had affirmed the trial court’s entry of judgment 
after remittitur: 


“Tt is unnecessary to set out at length the extent of the injuries and 
the damages sustained inasmuch as this question, also, is one which is 
settled by the judgment of the Appellate Court. This court, in Gaddie 
v. Whittaker, 344 Ill. 149, quoting from McCulloch v. Illinois Steel 
Co., 243 Ill. 464, said: ‘It has been so many times decided by this 
court that the amount of damages sustained by reason of a negligent act 
or omission is a question of fact for the jury, which is finally settled by 
the judgment of the Appellate Court, that it seems an unnecessary repe- 
tition to cite cases in support of this rule of law.’ ” 


The Circuit Court of Appeals for the Seventh Circuit, in Larsen v. 
Chicago & N. W. R.R. Co.,5 after adverting to the province of the jury 
in fixing the amount of damages in an action for personal injuries, stated 
the rule that the action of a federal trial court in denying a motion for a 
new trial on the ground that the amount of damages was excessive could 


8 [bid, 
* 382 Ill. 283, 289, 47 N.E.2d 67, 71 (1943). 
5171 F.2d 841 (7th Cir. 1948). 
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not be reviewed. The basis for this federal rule is, and has always been, 
founded in the Seventh Amendment which provides that “no fact tried by 
a jury, shall be otherwise re-examined in any Court of the United States, 
than according to the rules of the common law.” 

Much of the dissatisfaction with the amounts found by juries in per- 
sonal injury cases comes apparently from a supposition that a particular 
injury has, or should have, a particular value. The ancient Roman could 
go down the street assaulting his fellow citizens and settling with them on 
the spot. He could discharge himself by paying the going rate of “an eye 
for an eye” translated literally into money. That is not the theory of our 
law. “The law does not assume that a particular injury calls for a definite 
amount of compensation.” ® 

There may be room for debate as to the desirability of the certainty of 
amount on the one hand as against the adequacy supposed to follow indi- 
vidual assessment. In the last quoted case it was said: 


“The just compensation contemplated by the law may vary widely 
in different cases, even where the physical injury is the same in conse- 
quence of the different situations of the persons injured and their 
ability or want of ability to pursue some lucrative employment.” * 


That was said in support of permitting the plaintiff, who had been 
injured in a manner which prevented performance of the manual labor he 
was accustomed to do, to detail the lack of education which prevented him 
from filling a clerical position. 

Whether determined by court or jury, damages in these cases do not 
admit of uniformity. The varying amounts cannot be reduced to a demon- 
trable sameness as though liquidated damages were involved; nor can they, 
in the ordinary case, be measured precisely by evidence that is entirely 
positive and undisputed. Anyone who is impatient with the impatience 
expressed for the workings of actual juries should re-read occasionally this 
statement by Judge Huffman: 


“Verdicts in personal injury suits, as well as under the Injuries Act, 
differ materially in cases where the circumstances are not dissimilar.” ® 


Despite the fact that the quotation is from a death case, the statement 
as applied to personal injuries actions assumes greater weight by the stature 
of the judge who spoke the words. Judge Huffman felt constrained to 
reverse the judgment for a new trial for the reason that $500 damages could 
not be considered other than nominal in the circumstances, particularly 
where substantial damages were presumed. He emphasized the fact, how- 


* Graham v. Mattoon City Ry. Co., 234 Ill. 483, 487, 84 N.E. 1070, 1071 (1908). 

‘Id. at 487, 84 N.E. at 1071, 1072. 

® Wallace v. City of Rock Island, 323 Ill. App. 639, 641, 56 N.E.2d 636, 637 (2d 
Dist. 1944). 
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ever, that damages in cases of that character were incapable of determination 
by any fixed mathematical calculation or rule of certainty. 

When the time arrives that adversary legal proceedings can be mass 
produced—when results are achieved with the uniformity implied in the 
term “mass production”—then there will be no need to reaffirm our cher- 
ished tradition that juries find the facts. At that day the debate will be 
moot. Whether the finder of the facts then be called jury, judge, master, 
commission, auditor, arbitrator, proctor, or referee will be immaterial. The 
coin—in the form of facts—will go into the machine and out will come the 
result. When that stage is reached, we may expect to find uniformity in 
the field of other realms of uncertainty—economic, sociological, and physio- 
logical. At that time, incidentally, appellate tribunals will write no more 
than one opinion per case. 


ADEQUACY OF AN AWARD 


Much is being said and done these days to attempt, somewhat arti- 
ficially, to increase or diminish jury verdicts. We have seen that by defini- 
tion an award is adequate, in circumstances as to which reasonable minds 
could differ, if it has been returned by a jury acting dispassionately upon 
evidence and elements properly before it. Despite this, there is effort to 
bring about a general increase in these verdicts by so-called “demonstrative” 
evidence and methods. There is effort to make certain, in the other direc- 
tion, that “present worth” of awards, taking into account loss of earnings, 
is impressed upon the jury. Inflation, increased life expectancy, changing 
standards of living, increased cost of cure, the fact that money draws 
interest, and the effect of income taxes—nearly all of which in every genera- 
tion have been well known to juries—are sought to be more and more em- 
bodied in instructions which are intended to subdivide for the jury’s atten- 
tion that which traditionally has been summed up as “fair compensation.” 

There has been a tendency to subvert venue statutes to permit artificial 
geographical considerations to affect the amounts of verdicts. If for no 
other reason than that it will in the long run have the opposite effect, 
lawyers who habitually represent plaintiffs should resist the impulse to take 
advantage of any such quirk of the venue provision. Professional defend- 
ants, on the other hand, would be well advised to resist persistent efforts 
within their own ranks to promote the transfer of the fact-finding function 
to commissions or judges; this again, if for no other reason than that in the 
long run their legitimate expectations will thereby be defeated. 

Let us consider three cases in the setting of the varying times in which 
they were presented. The first is said to be the initial case in which our 
Supreme Court passed upon the then new liability under the Wrongful 
Death Act.® The verdict had been $800 for the negligent death by drowning 


* City of Chicago v. Major, 18 Ill. 349 (1857). 
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of plaintiff's four year old son. The father, according to one witness, was 
“a poor man and kept no servant.” In the motion for new trial, the de- 
fendant called the verdict not just excessive, but “enormous.” In refusing 
this contention Caton, J., said: 


“In this, as in all other cases, it was proper for the jury to exercise 
their own judgment upon the facts in proof, by connecting them with 
their own knowledge and experience, which they are supposed to pos- 
sess, in common with the generality of mankind.” 1° 


The next case was decided twelve years later.11 The negligence of the 
railroad had caused the loss by amputation of the left arm of a brakeman. 
The court commented on the fact that it had become a matter of “public 
notoriety” that juries were assessing damages against railway corporations 
in amounts which, in similar cases between individuals, would be consid- 
ered unjust in the extreme. Of the $10,000 verdict in that case, the court 
said: 


“The injury, although severe, is not one that whoily disables the 
plaintiff. He testifies that he has since been learning the trade of a 
printer. His wages as a brakeman were forty dollars per month, amount- 
ing to four hundred and eighty dollars per annum. The annual income 
he would derive from $10,000, the amount of this verdict, would be, 
at the ordinary rate of interest in this State, one thousand dollars. The 
wages he was receiving would not amount to this verdict in twenty 
years. In one sense, it is true, a pecuniary value cannot be placed upon 
an arm. But inasmuch as the law can give only a pecuniary compensa- 
tion, and as the plaintiff seeks that by his suit, we are obliged to take 
a practical and almost unfeeling view of this question, and when the 
injury is one that will still leave a plaintiff able to earn as much, in 
many occupations, as he was earning before the accident, we must hold 
a verdict to be unreasonable which gives him at once a sum larger than 
the great majority of the community earn by a long life of toil, and the 
interest of which would amount to more than twice his wages.” !* 


By 1951 an appellate court, in an opinion which the Supreme Court 
chose not to review,!* was saying that $185,000 to a most severely injured 
plaintiff could not be said to be excessive. Among other things, the writer 
of the opinion said: 


“The question of excessiveness is not to be determined by what we 
as judges think the damages should have been. The question is whether 
reasonable men might differ in their answers to the question.” 1* 


* Id. at 360. 

" Tllinois Central R. R. Co. v. Welch, 52 Ill. 183 (1869). 

2 Id. at 188, 189. 

Smith v. Illinois Central R. R. Co., 343 Ill. App. 593, 99 N.E.2d. 717 (lst 
Dist. 1951). 

Id. at 612, 99 N.E.2d at 726. 
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The average lawyer would not differ with the suggestion that is else- 
where made in this symposium that many present day judges say that for 
every wrong there should be a remedy, when in fact they intend that there 
should be compensation for each instance of damage. This is not said to 
be critical of judges. It is said to emphasize the fact that juries without any 
too close presentation of all the refinements of the elements which make up 
“fair compensation” are, under the supervision of a court, quite able to 
reflect the change in times, values, and standards. The presence of women 
in increasing numbers upon juries makes this doubly true. 


DEATH CASES 


The Illinois Wrongful Death Act reads in part: 


‘., . and in every such action the jury may give such damages as they 
shall deem a fair and just compensation with reference to the pecuniary 
injuries resulting from such death, . . . not exceeding $20,000... .”! 


It has been at least intimated several times in this symposium that judges, 
as well as juries, have not been niggardly in recognizing that plaintiffs have 
been caught by inflation. The legislature, however, has traditionally been 
considered the spokesman of public policy. Under our theory of law not 
only is the legislature the proper branch of government to enunciate that 
intangible residuum of opinion known as public policy but for the courts 
to invade this province leads to the suggestion on the part of the public that 
a change in the personnel of our courts represents a change in the law. 

The legislature has kept pace with changing circumstances. The limit 
on damages under the Wrongful Death Act was first set in 1853 at $5,000. 
In 1903 this was increased to $10,000. The two additional $5,000 increments 
which bring the present limit to $20,000 were added in the recent post war 
years of 1947 and 1951. : 

In 1949 an amendment was added to alleviate the possible hardship when 
the failure of surviving next of kin left the personal representative without 
a remedy. At present, then, in the event that no next of kin survive, dam- 
ages in an amount not to exceed $450, “shall inure to the exclusive benefit of 
the following persons, ... .” In general terms there are then named persons 
furnishing hospitalization in connection with the last illness or injury, and 
persons furnishing the deceased with medical or surgical services in connec- 
tion with the illness or injury causing death. 

The personal representative, as such, is given a right to recover in the 
event of the death of his deceased, leaving no widow or next of kin. 


“In any such case the measure of damages to be recovered shall be 
the total of the reasonable value of such hospitalization or hospital 
service, medical and surgical services, funeral expenses, and such costs 
and expenses of administration, including attorney fees, not exceeding 


* Titi. Rev. Srat., c. 70, § 2 (1951). 
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the foregoing limitations for each class of such expenses and not exceed- 
ing $900 plus a reasonable attorney’s fee.” 1° 

If this latter provision be read in conjunction with what goes before, 
it must mean a new, limited right of action, still to be invoked by the 
personal representative, and still for a single gross amount to be appor- 
tioned by the personal representative to the persons for whose benefit it 
“inures.” There could be aggregated in such case $450 hospital expense; 
$450 medical or surgical expense; $450 to the personal representative in his 
capacity as such; $450 funeral expenses, measured by the reasonable value 
of the service within each category. The meaning of the concluding words, 
“. .. and not exceeding $900 plus a reasonable attorney’s fee” may or may 
not have been intended as a limitation on the aggregate. It is at least doubt- 
ful if they have that effect. 

The cause of action for wrongful death is for one gross amount. If 
the relationship of husband and wife or parent and child exists—if the next 
of kin are “lineal kinsmen” of the deceased—presumption of pecuniary loss 
prevails from the fact of such death. This presumption of pecuniary loss 
is another way of saying that substantial damages may be allowed without 
more. 

In an instruction in such case little can be added to throw light upon 
the jury’s task in assaying “fair and just compensation for the pecuniary 
injuries” except to detail those aspects of the decedent which the jury may 
consider: his age, his earning capacity, the probable duration of earning 
capacity, his habits of industry and sobriety, and the amount of his earnings 
reasonably probable in the future. 

The various statements of the ultimate criterion are diverse. Of neces- 
sity the statements are general. Thus: 

“The rule is correctly stated that the plaintiff's damages could only 
be estimated for the pecuniary loss suffered by the death of the de- 
ceased, without taking into account the mental anguish, .. . .” 17 

Again: 

“The question is, in its nature, incapable of exact determination . . . 
and the jury should therefore calculate the damages in reference to a 
reasonable expectation of benefit, as of right, or otherwise, from the 
continuance of the life.” 18 


And again, although said in an action for damages under the Dram 
Shop Act in which the death of an adult daughter was claimed unsuccess- 
fully to be damage to a mother “in her property”: 

“The expression ‘pecuniary injuries,’ employed in the Wrongful 

Death Act, refers to a measurement of damages and is not synonymous 
with ‘injury in property,’ appearing in the Dram Shop Act.” 1° 


18 Ibid. 

City of Chicago v. Major, 18 Ill. 349, 359 (1857). 

8 City of Chicago v. Keefe, 114 Ill. 222, 230, 2 N.E. 267, 270 (1885). 
*” Howlett v. Doglio, 402 Ill. 311, 316-317, 83 N.E.2d 708, 712 (1949). 
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In fact, the generality of the statements makes the earliest verbiage 
interchangeable with the latest. 

Next of kin, more properly personal representative for next of kin, can 
recover only nominal damages where the next of kin were collateral and 
not dependent upon, nor accustomed to claiming or receiving, pecuniary 
assistance from the deceased. This does not mean, however, that nominal 
damages as a matter of law is the limit in favor of adult children who are 
self-supporting. In Hudnut v. Schmidt,” the trial court without a jury had 
classified such adult children as if they were collateral, rather than lineal 
next of kin, for the application of the presumption of substantial damages. 
Damages were assessed at one dollar. In reversing the case for a new trial, 
the appellate court relied upon Chicago © W. I. R.R. Co. v. Ptacek,”" in 
which it was said: 


“In this class of cases it is not necessary that damages be proved in 
dollars and cents, but having proved such kinship as raises a presump- 
tion of pecuniary loss, or offered proof of loss in cases of collateral 
kindred or adult children, the jury must, from age, health, etc., fix the 
damages sustained.” 


In Wilcox v. Bierd,?? the court had the question of whether the action 
for the benefit of an infant daughter who survived decedent only thirty 
minutes abated upon her death, passed to her personal representative, or 
existed in the alternative for the benefit of parents of the decedent who 
also survived him. The wrongful act which caused the death of the decedent 
also caused the death of the infant daughter who survived the short few 
minutes. The posture of the case, arising as it did upon the pleadings and 
relying upon the presumption for substantial damages if the infant’s legal 
representative stood in her shoes, made necessary a careful consideration 
of the words “next of kin.” The court adverted to a previous decision 
holding that “next of kin” meant those standing in that relation to deceased 
in a technical sense; that if the next of kin are collateral it is a material 
question whether they were in the habit of claiming and receiving pecuniary 
assistance from the deceased. The court said that at the instant of the death 
of decedent, by whose death and at the time of which next of kin were 
to be reckoned, a cause of action arose for his death and was lodged in his 
personal representative for the sole benefit of his infant daughter at that 
moment surviving. 

Although she survived her father by thirty minutes only—‘“she was at 
his death his next of kin and his only next of kin, and there could be no 
recovery for the father and mother of the deceased who were his next of 
kin in the second degree, ... .” 


* 324 Ill. App. 548, 58 N.E.2d 929 (3d Dist. 1944). 
1171 Ill. 9, 13, 49 N.E. 191, 192 (1898). 
® 330 Ill. 571, 162 NE. 170 (1928). 
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The court concluded that the suit must abate for the reason that the 
statute could not be construed to mean that the action survived for next of 
kin or the last survivor thereof. The court stated that the cause of action 
was fundamentally one to recover for loss of the increase in money value 
to the estate of the deceased, which in all probability he would have accumu- 
lated for the benefit and use of widow and next of kin had he continued to 
live. Upon the death of the single member of the category of next of kin 
in the first degree, the action was extinguished or abated. This case is 
helpful in giving the fundamental concept of the significance of “pecuniary 
injuries.” 


MARRIED WOMEN 


The traditional distinctions of elements of damage where husband and 
wife both suffer damage by a tort causing personal injuries to the wife, is 
not of academic interest only. In Monken v. B. & O. R. Co.** the car 
owned by the husband was driven by the wife. The wife sustained severe 
personal injuries and in an action in which both were plaintiffs she recovered 
judgment below for $15,000 and he a judgment for $2,500. The value of 
that portion of the verdict in favor of the husband representing the loss of 
his automobile approximated $500. The value of the loss of the services 
of his wife made up the remaining $2,000. The appellate court held, as a 
matter of law, that the wife was guilty of contributory negligence, and the 
judgment as to her was reversed without remandment. The court stated, 
however, that since the negligence of the wife was not to be imputed to 
the husband and since there was some evidence of negligence on the part 
of defendant, the verdict and judgment for the husband—$2,000 of which 
was represented by what an instruction had called “loss of time and in- 
ability to work”—should be affirmed. 

In the case of Chicago & Milwaukee Electric Ry. Co. v. Krempel ** 
upon default and inquest of damages in an action by a husband to recover 
for lost service and society and for actual expense for the negligent injury 
of his wife, the court said: 


“For injuries received by a married woman, two actions may lie; one 
by the wife for the damages resulting to herself, and if by reason of 
such injuries the husband has received a separate loss or damage, as if 
he has thereby been deprived of her services or society, or has been 
put to expense, he may bring an action in his own name.” 2° 


The court condemned a blanket form of instruction to the jury upon 
the inquest which in effect was for “whatever amount you think should be 
awarded,” and said: 


*8 342 Ill. App. 1, 95 N.E.2d 130 (4th Dist. 1950). 
% 116 Ill. App. 253 (1st Dist. 1904). 
* Id. at 255. 
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“Plaintiff’s right of recovery is limited to a pecuniary compensation 
for the loss of consortium with his wife, and the expenses he was put 
to by reason of her injuries. The jury could not properly allow any- 
thing for the suffering of the wife, or for the anxiety or wounded 
feelings of the husband.” ?¢ 


The caution which the pleader has had handed down to him via 
Chitty is: 


“When an injury is committed to the person of the wife during 
coverture, by battery, slander, etc., the wife cannot sue alone in any case; 
and the husband and wife must join if the action be brought for the 
personal suffering or injury to the wife, and in such case the declara- 
tion ought to conclude to their damage, and not to that of the husband 
alone; for the damages will survive to the wife if the husband die before 
they are recovered. Care must be taken not to include in the declara- 
tion by the husband and wife any statement of a cause of action for 
which the husband alone ought to sue; therefore, after stating the 
injury to the wife, the declaration ought not to proceed to state any 
loss of assistance, or expenses sustained in curing her. If the battery, 
imprisonment or malicious prosecution of the wife, deprived the hus- 
band for any time of her company or assistance, or occasioned him 
expense, he may and ought to sue separately for such consequential 
injuries; and he may in the same action proceed for a battery or other 
injury to himself.” 27 


In Blair v. Bloomington & Normal Ry. Co.?* the rights of the husband 
were delineated in a discussion of the effect of a special plea of prior adju- 
dication. To the husband’s action for loss of services and consortium, the 
defendant pleaded in haec verba the prior declaration of the wife which 
detailed items of expense incurred by her, and an allegation of inability to 
transact and attend to her usual business and affairs whereby she lost and 
was deprived of great gains, etc. The plea averred further her recovery of 
$1,000 therefor and defendant’s satisfaction of that prior judgment. The 
trial court overruled the plaintiff's demurrer to the special plea of prior 
adjudication in favor of plaintiff’s wife. Judgment went against the plaintiff 
upon his election to abide his demurrer. 

The appellate court reversed and remanded for the reason, primarily, 
that even though the wife had and pursued an independent calling, she was 
not as the court put it, “absolved,” from her performance of marital duties 
of services and consortium. 


“If the pursuit by a wife of an independent calling wholly prevents 
her from performing any service for her husband, or affording him any 
companionship, then he can have suffered no substantial damage in those 


6 Ibid. 
71 Cuitry, PLeapine, 72-73 (12th Am. ed. 1855). 
8 130 Ill. App. 400 (3d Dist. 1906). 
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respects by her injury, but to the extent, much or little, that her injury 
has in fact deprived him of her services and consortium, he is entitled 
to be compensated in damages.” ?° 


A more recent statement of the rule under Illinois law is found in 
McGilvray v. Powell, 700 North, Inc.,°° by the Circuit Court of Appeals 
for the Seventh Circuit. There the plaintiff wife brought action for dam- 
ages for personal injuries. The husband joined in the action, seeking recovery 
for loss of his wife’s services. The jury returned two verdicts: one in favor 
of the plaintiff wife awarding damages in the sum of $20,000 and one 
against the plaintiff husband upon the same evidence. It was strongly urged 
that the verdicts were inconsistent and that the trial court had wrongly 
instructed on. damages. The opinion noted that a married woman’s right of 
action for damages because of her personal injuries and that of her husband 
to recover for loss of services are not in law by any means the same:— 
“rather they are separate and independent causes of action, each embracing 
factors absent from the other. A verdict and judgment as to one is not 
res judicata as to the other.” 3! 

On the score of instructions as to elements of damage, the court ap- 
proved the statement to the jury that the wife could be awarded damages 
“for inability to perform her usual occupations, if from the evidence you 
find she is unable to perform her usual occupations, you may take into 
consideration the fair, usual and customary wages or salary, if any, paid for 
work similar to that performed by her at Chippewa Falls, Wisconsin.” The 
evidence had been that the plaintiff had habitually and customarily heen 
employed in a hardware store owned and operated by her husband. The 
defendant’s objection to the instructions and to admission of evidence on 
customary pay for like work were based on the defendant’s contention that 
the plaintiff wife was not entitled to recover anything for loss of earnings 
or for the value of the services actually performed in her husband’s business. 
The court said that since the husband’s claim was also being tried the evi- 
dence was properly admitted. It also said that the purport of the instruc- 
tion, couched as it was in the present tense, was a proper standard of meas- 
urement of the loss of the wife’s capacity to earn. 

By 1913 the appellate court in Wood v. L. & N. Ry. Co. * was noting 
a trend in this branch of the law: 


“The right of the husband to recover for injuries received by the 
wife, which impair her ability to perform those duties of which he re- 
ceives the benefit, to the exclusion of the right of the wife to recover 
for the same, is one which is not looked upon with favor by the courts 


* Id. at 403. 

” 186 F.2d 909 (7th Cir. 1951). 

* Id. at 910. 

* 183 Ill. App. 543 (4th Dist. 1913). 
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at the present time, and the wife’s right of recovery for such injuries is 
being recognized to a greater and greater extent; ... .” 58 


In the recent case of Brandt v. Keller ** the Supreme Court felt com- 
pelled by “the manifest intention of the legislature” to hold that by the 
Married Women’s Act of 1874 a wife could sue her husband in tort. The 
court found that the clear meaning of the broad and unrestricted provisions 
“in all cases” and “as if she were unmarried” required them so to hold: 


“In our view, any other interpretation would constitute judicial legis- 
lation, and construe away changes made by a remedial statute.” 


The tradition of gallantry in the Supreme Court was no less marked in 
1870. In City of Peru v. French,® an action for personal injuries by neglect 
of a city to repair a street, it appeared that the plaintiff was married at the 
time she sustained the injuries, but that she was divorced from her husband 
before the action for the prior injuries was instituted. The court thought 
little of the city’s contention that she could not recover for the loss of her 
time or for money expended for medical care during coverture, since she 
had in fact been abandoned by him and was supporting herself by her own 
industry. With this reason for the rule that the husband supporting the 
wife is entitled to her services, gone from the case, the court said: 


“We have not been very careful to look into the books to see if a 
precedent could be found that would enable the appellee to recover for 
the loss of her labor and for money expended for medical aid, if under 
the same state of facts she would be entitled to recover, if a feme sole.” °° 


In Merrill v. Marshall,37 in holding that it was not defamatory per se 
to state falsely of a husband and wife that they were guilty of conspiracy, 
since husband and wife were one in the eyes of the law and a conspiracy 
required two or more, the court said that the charge was, accordingly, no 
imputation of a crime. It was stated emphatically that the common law of 
the state was unmodified in this regard by the Married Women’s Act of 
1874. 

“The common law so far as applicable and of a general nature, is the 
law of this state, and the act of 1874, Hurd’s Rev. Stat., c. 68, does not 
in the least modify the common law in respect to the matter under dis- 
cussion.” 58 

The Brandt opinion noted one Illinois case which was said to have 
adjudicated the right of a married woman to sue her husband in tort subse- 
quent to the enactment of the enlarged Act of 1874. This was Main v. 


* Id. at 550 

* 413 Ill. 503, 109 N.E.2d 729 (1953). 
55 Ill. 317 (1870). 

* Id. at 323. 

113 Ill. App. 447 (1st Dist. 1904), 
* Id. at 456. 
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Main.®® This precedent was considered to be less than a clear and conclusive 
determination of the question since the effect of the enlargements by the 
1874 Act were not expressly analyzed. In the Main case, however, it was 
said: 4° 


“Sound considerations of public policy would forbid a change of the 
common law, and unless the statutory provisions referred to have by 
direct terms or by necessary inference abrogated the rule, we must hold 
it still in force.” 


The opinion in Chestnut v. Chestnut,*! which was said in the Brandt 
case to have been the principal ‘basis for the decision in the Main case, 
although the issues were made before the Act of 1874, contained this 
language: 

“If the provisions of the common law which prohibit a husband and 
wife from prosecuting suits at law against each other are to be repealed, 
altered or modified, it must be done by legislative action. We ought 
not to make so radical a change in the law by judicial construction.” *? 


The appellate court in Brandt v. Keller ** had taken a like view. The 
Court analyzed the contention, strongly urged, that there had lurked a 
meaning not discovered for some seventy-five years in the provision “that 
a married woman may, in all cases, sue and be sued without joining her 
husband with her, to the same extent as if she were unmarried... .” 

The appellate court said, in part: 


“It would make a new law. Unless we are willing to usurp the func- 
tion of the legislature, we must accept the proposition that this Act 
cannot be stretched to include a right of action by husband against 
wife.” #4 


And again in the same opinion: 


“In the final analysis, plaintiff’s case rests on the proposition that there 
is no longer any reasonable social value in the common-law rule of 
public policy prohibiting interspousal suits for personal injuries, and in 
order to abolish it, the courts should, seventy-seven years after passage 
of the Married Women’s Act, so construe that Act as to empower a 
wife to sue her husband for a tort committed against her person. This 
is not a matter involving method or practice or those interstices in the 
law where courts have latitude.” 4 


When the Brandt case reached the Supreme Court, the writer of the 
Court’s opinion said that the suggestion of a liability insurance carrier as 
the real party defendant in such case of an action between spouses for the 


* 46 Ill. App. 106 (3d Dist. 1891). 

“Id. at 109. 

“77 Til. 346 (1875). 

“Td. at 351. 

“ Brandt v. Keller, 347 Ill. App. 18, 105 N.E.2d 796 (1st Dist. 1952). 
“Id. at 23. 

* Id. at 31-32. 
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wilful conduct of the husband, constituted no persuasive bar to liability. 
He was in agreement with the appellate court on this point. Insofar as any 
such factor had bearing on the underlying problem of public policy, both 
inclined to the view that after a few preliminary buffetings the goose which 
lays these golden eggs will, far from giving up the ghost, be enabled to 
claim further indispensability for its enlarged stock of wares. We may 
speculate whether this will increase the price, but it is suggested that the 
eggs may be somewhat streamlined: 


“This court is cognizant of the problems with reference to the items 
of damage in a married woman’s tort action against her husband. It will 
be the province of the court in such cases to properly instruct the jury 
so that items of expense for which the husband is already liable may not 
be computed as further damages.” 46 


One might hesitate to predict the form of an instruction for this self- 
inflicted loss of consortium which an insurance company has underwritten. 
The automobile cases (limited to wilful conduct or otherwise) will pre- 
sumably provide the rule for other torts. Many possibilities suggest them- 
selves. The accomplishment of restitutio in integrum for the wife might 
call for stern measures. If malice is the gist of the action the wife might 
give her spouse his come-uppance in jail. We may expect to see the plea 
of a blanket pre-nuptial covenant not to sue. The usual tests of fraud in 
the inducement may not fit some releases which this litigation will produce. 
The back seat driver’s position may take on new stature, since comments 
heretofore rather meaningless may now be necessary to negative wilful con- 
duct on the part of the non-driving spouse. 

This is another step, in what has been called progress, from status to 
contract. The fact is brought to mind that it was, after all, the Insurance 
Section of the State Bar Association which wrote “Preparing and Trying 
Cases in Illinois.” Whether the automobile brought the insurance litigation 
or whether the insurance brought the automobile litigation is something that 
need not be answered categorically. One may regret that the automobile 
brought it about. It is not inappropriate, however, in considering the sub- 
ject of damages in automobile negligence cases, to reflect that one should 
attempt to analyze the true measure of the harm done. This is not the first 
change in connection with family life provoked by the automobile, nor will 
it be the last. 


MINOR CHILDREN 


If the experience in some other jurisdictions is duplicated in Illinois, 
the next step is to allow an action in favor of an unemancipated minor 
against his father with whom he is making his home for wilful injury to his 
person.*? 


© 413 Ill. 503, 514, 109 N.E.2d. 729, 734 (1953). 
* Cowgill v. Boock, 189 Ore. 282, 218 P.2d 445 (1950). 
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Heretofore the law of Illinois has been otherwise, however, it may have 
stood elsewhere.*® The right of the child to the action is not one of the 
“open spaces” of the law, to be filled in. The subject should be “filled in,” 
if at all, by the legislature. In the hands of the legislature the whole segment 
of compensatory damages thus opened up could be examined. The correla- 
tive subject of emancipation, what effects it, and what evidences it, could 
be re-examined so that the whole subdivision could be made symmetrical. 

For permanent injury to his earning capacity, the unemancipated minor 
may have damages for “. . . such sums as you may believe from the evidence, 
if any, the plaintiff will lose in earnings after he becomes twenty-one years 
of age,...” *® In the cited case it was said that: 


“Tt is conceded that it would not be proper to permit him to recover 
for loss of earning power during his years of dependency on his parents. 
The instruction is not open to this objection.” °° 


Where there has been no emancipation, the father of a minor who joins 
as a plaintiff may recover hospital and medical expenses he has incurred and 
the loss of earnings suffered by him as the result of the injuries to the minor 
child.” 5 

In Romine v. City of Watseka,®* the injuries were suffered by a five 
year old child riding in a truck driven by his father. The defendant’s 
negligence was in permitting a partially filled ditch to obstruct a roadway. 
The child was bounced out the door of the truck and run over by the rear 
wheel, as a result of which his right leg had to be amputated. A $15,000 
verdict was returned in the action, which was brought by the mother of 
the minor as his next friend and guardian of his estate. When plaintiff 
sought to introduce evidence of medical expenses, objection was made that 
the plaintiff was a minor living in the home of his parents, and that the sole 
right to recover any expenses incurred as a result of the injuries lay in the 
parents. Over objection, a formal written assignment and relinquishment 
from the parents to the mother, in her capacity as guardian, of all the 
parents’ right to recover for monies expended, incurred, and to be expended 
and “their right to recover for any wages and earnings during the minority 
of said minor,” was admitted. This assignment was objected to because the 
element of damages for wages and earnings during minority could not be 
assigned by the parents to the minor while he was living in the home of the 
parents and had not been emancipated; that it was not the subject of assign- 
ment. 

In the appellate court the contention of the appealing defendant on this 


* Meece v. Holland Furnace Co., 269 Ill. App. 164 (3d Dist. 1933); Foley v. Foley, 
61 Ill. App. 577 (2d Dist. 1895). 

“” Wolczek v. Public Service Co., 342 Ill. 482, 174 N.E. 577 (1931). 

% Id. at 496, 174 N.E. at 583. 

Curtis v. Gedman, 338 Ill. App. 463, 87 N.E.2d 865 (2d Dist. 1949). 

52 341 Ill. App. 370, 91 N.E. 2d. 76 (2d Dist. 1950). 
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point was that the effect of the admission of medical expenses and the 
assignment of the right of earnings made competent the offer of the defend- 
ant during the trial to prove a defective door on the truck. The defendant 
offered to show that the father of the minor knew that the truck door 
would not stay closed, and that this constituted contributory negligence 
barring a guardian and minor who relied upon the assignment and relin- 
quishment. The court, in rejecting this contention, pointed out that the 
action for the benefit of a child under seven years of age and in the right 
of the child, could not be barred by any negligence on the part of the 
parents imputed to the child. The court held that the assignment and 
relinquishment by the parents amounted to emancipation—or, more strictly, 
evidence of an emancipation immediately prior thereto—and that this barred 
any right in the parents to claim the child’s earnings. 


“In such a suit the minor does not sue as assignee of his parents right 
of action, as they have lost that right by emancipation, but the minor 
sues for wages and earnings due and owing him in his own right.” 5% 


This matter of the emancipation in defeasance of the debatable elements 
must be brought out into the open during the trial. In Chicago Screw Co. v. 
Weiss *4 the action was instituted and had been prosecuted to verdict for 
the seventeen year old minor plaintiff by his sister as his next friend. Proof 
and an instruction gave the plaintiff the benefit of his earnings during 
minority. There was no objection until after the verdict was returned. 
The question was first raised in the motion for a new trial. The objection 
was obviated by the substitution of the father of the minor, at that stage 
of the trial, as the next friend. The father appeared in open court, accepted 
the appointment, and was said thereby to have relinquished his right to the 
earnings of the child. The two last cited cases indicate that while the dis- 
tinction of the incidence of the elements in parent or child respectively is 
maintained, both plaintiff and defendant should be prepared on the issue 
of emancipation, whether set out in the pleadings or not. 

Substantial damages may be allowed to parents for the death of a child, 
irrespective of whether the child was gainfully employed. Here again, the 
damages are incapable of demonstration. This difficulty “of admeasurement” 
does not relieve the plaintiff of the duty of submitting evidence, even though 
it can be only the state of health and bodily strength of the deceased and 
characteristics of a studious, energetic, and intelligent disposition. Likewise 
the instruction, though general, must limit the jury to that which is called 
pecuniary. 


Id. at 381, 91 N.E.2d at 81. 
** 203 Ill. 536, 68 N.E. 54 (1903). 
® Fowler v. C. & E. I. R. R. Co., 234 Ill. 619, 85 N.E. 298 (1908). 
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PROPERTY DAMAGE 


In the article on Bailments, in the work, “Preparing and Trying Cases 
in Illinois,” prepared by the Illinois State Bar Association Section on Insur- 
ance Law, Francis C. Sullivan says this on the measure of damages: 


“The measure of damages whether plaintiff uses a contract theory or 
sounds his action in tort is the same; namely, the value of the chattel if 
it is destroyed or the reasonable cost of repairing any damage done to 
the chattel. Proof of payment of a bill for repairs is prima facie evi- 
dence of the cost of repairs and the bill is admissible in evidence.” °° 


Reduced to the terms of an instruction, the standard imposed upon the 
determiner of the amount of damages in an automobile case is: 


“If you find . . . that the damage to the plaintiff’s property, if any, 
could be or was repaired, then the plaintiff is entitled to recover the 
reasonable market value of such repairs as would put the property in 
the same condition in which it was immediately before the occurrence 
in question.” 57 


What is the reasonable market value of repairs, and how is it proved? 

In the case of Byalos v. Matheson,®* the Appellate Court for the First 
District certified a diversity of opinion among the different appellate Courts 
upon the question: 


“(2) Is the price paid by plaintiff to one engaged in the business of 
repairing automobiles for repairing his automobile, which was damaged 
through the negligence of the defendant, prima facie evidence of the 
real value of the repairs where there is nothing in the evidence to cast 
suspicion on the transaction between plaintiff and the repair man?” °° 


Certain incidental aspects of the case evoke a feeling of nostalgia. The 
automobile was a Velie; the repair bill for quite extensive damage was 
$156.00. No evidence was introduced to show that the charges for the 
repairs were reasonable and customary. The plaintiff and his paid repair bill 
from the Velie automobile dealer made a prima facie case. The only objec- 
tion to the paid bill was that it was not the best evidence. 

The court stated that if the plaintiff was entitled to a verdict he could 
not recover more than the reasonable cost of the necessary repairs to his 
car and that the receipted bill was admissible to prove that the repairs had 
actually cost the amount of money paid. Noting that objection to the bill 
was not based on any lack of preliminary proof, the court said that proof 
of payment of the bill was prima facie sufficient. 


°¢2 ILtinois STATE Bar AssociATION, PREPARING AND TRYING CAsEs IN ILLINOIS, 67 
(1951). 

* Cuicaco Bar AssociATION, STANDARDIZED JURY INSTRUCTIONS, 62 (1948). 

*§ 328 Ill. 269, 159 N.E. 242 (1927). 

* Id. at 270, 159 N.E. at 243. 
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The case of Cloyes v. Plaatje ® was cited. There, the repairman was 
engaged in the business of repairing of automobiles; he had repaired the 
car in the ordinary course of business; the repairs made were those required 
as a result of the collision; and the garage or repairman presented a bill for 
labor and material which the plaintiff paid. The court said: * 


“In these circumstances, we think what plaintiff paid for the repairs 
was sufficient to warrant the recovery by him of such sum without any 
further evidence, since nothing appeared to cast suspicion on the trans- 
action between plaintiff and the garage company, and, therefore, it will 
be presumed that the charge made was reasonable.” 


The court noted the fact that its conclusion was reached after careful 
consideration, “realizing that there are other authorities holding to the con- 
trary, viz., that, a receipted bill for repairs to an automobile does not prove 
the reasonable value of the repairs, and is not competent on the question 
of damages.® 

It is interesting to note that the court solved the combined problem of 
evidence and damages by analogy to proof of value by recent sales: 


“Tt has always been held in this State that in determining the value of 
real or personal property, evidence of other sales of similar property, 
made at or about the time, was admissible on this question. And it is 
further held that the price paid for property at a voluntary and bona 
fide sale is presumptive evidence of its value. And we think this prin- 
ciple is analogous to the one involved in the case before us, viz., that the 
price paid for repairing an automobile, where the work has been done 
by a person engaged in that line of business, nothing appearing to cast 
suspicion on the transaction, the bill presented by the repairman and 
paid, is presumptive evidence of the reasonable value of the repairs.” ®* 


As a measure of compensatory damages against the wrongdoer, a 
restitutio in integrum in cases in which property is not destroyed, this 
application of the rule as stated usually accomplishes in practice the same 
effect as is accomplished by calling the measure the difference in market 
value of the damaged chattel before and after injury. 

In at least two appellate courts, however, it has been held or said that 
because it is seldom, if ever, that a car can be repaired so as to make it as 
good as it was before it was damaged, the combined measure of cost of 
repairs and difference in value as repaired may be applied under proper 
instructions. In the one case the vehicle was used in business, in the other 
it was not.® 

Cases in which it is cryptically said that the measure of damages is the 


® 231 Ill. App. 183 (1st Dist. 1923). 

* Td. at 191. 

@ Id. at 193. 

* Td. at 192. 

“Borgmier v. Wood, 252 Ill. App. 194, 198 (2d Dist. 1929); Koch v. Pearson, 219 
Ill. App. 468, 471 (1st Dist. 1920). 
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cost of repairs, when personal property has been damaged by the negligence 
of another and can be repaired, nevertheless may take into account the fact 
that repairs must fully restore the property. In McDonell v. Lake Erie & 
Western Ry. Co.,® the decisions of the four appellate courts were analyzed. 


“Sometimes, after the repairs, the property is still not as good as it 
was before, and then the difference between the value of the property 
after it has been repaired and the value of the property before the 
injury should be added to make up the loss. There is one other element 
recognized in some of the cases above cited, and that is the loss of the 
use. 


“As we have shown, each of the Appellate Courts of this State has 
held that the cost of the necessary repairs to personal property which 
has been injured by the negligence of a defendant, but can be restored 
to its former condition for less than the value of the property before it 
was injured, is the true measure of damages.” ® 


In Cook v. Weyant 8 the converse of the cost-of-repairs rule is illus- 
trated. A midget-racing car specially built by the owner sustained such 
damages that while it could be, and was, repaired by reconstructing the 
body and installing a standard motor, it could not be repaired as a racer. 
There was evidence that much of the value of this type of car was the 
“feel” and “handling” of it on a race course. The value of the car before 
being damaged was given in evidence as $2500.00. After being repaired the 
car was sold for $500. There was a verdict for $3000.00 and upon a re- 
mittitur in the sum of $1000.00, judgment was entered for $2000.00. The 
court cited with approval the rule that if the chattel cannot be restored by 
repairs, the cost-of-repairs rule will not make the owner whole. 

What is the measure of damages when total destruction occurs? A 
“man-bites-dog” instance of an encounter between a train and a motor 
vehicle is given in N.Y., C. @ St. L. R.R. v. Transit Lines. The user of 
the highway negligently ran into a freight train, derailing twenty freight 
cars, seventeen of which were destroyed except for the salvage of some 
“trucks” or axle and wheel combinations. Because the plaintiff did not 
evaluate this as salvage, the trial court denied recovery of the entire item 
of cars. The case was reversed and remanded for a new trial. The Supreme 
Court said of the measure of damages, that it was the reasonable worth at 
the time and place of the destruction of the personal property. An analysis 
was made of the problem of evidence of putting a value on the salvage, and 
the burden was said to be upon the negligent defendant, since the cars no 
longer had any value as freight cars. The defendant had offered no testi- 


*® Hardware Mutual Casualty Co. v. Baldus, 316 Ill. App. 283, 44 N.E.2d 947 (4th 
Dist. 1942); Latham v. C. C. C. & St. L. Ry. Co., 164 Ill. App. 559 (2d Dist. 1911). 

* 208 Ill. App. 442 (2d Dist. 1917). 

* Id. at 454. 

* 346 Ill. App. 465, 105 N.E. 2d 310 (3d Dist. 1952). 

© 408 Ill. 336, 97 N.E.2d 264 (1951). 
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mony, but the court said that the existence of some salvage in an unproved 
amount went to weight, rather than defeasance, of plaintiff’s case on value. 

In DeBuck v. Gadde,” fair, cash, market value was the measure of 
damages for the negligent running down, with an automobile, of a riderless 
saddle horse at a bridle path intersection. The necessity of destroying the 
horse after the collision defeated the contention that something remained to 
evaluate after the injury. 

If the chattel does not admit of direct proof of market value as such 
it is well to remember this statement of Mr. Justice Breese: 


“Law is not one of the exact sciences, nor can damages sued for be 
measured by mathematical rule.” 7 


The rule in Illinois with respect to damages for loss of use of the 
vehicle during the necessary time for expeditious repair may be summarized 
as being the same as for deprivation of the owner of a chattel of its use 
generally. Loss of use must be pleaded as an item of special damages.” 
In the case of a commercial vehicle, reasonable rental value of a like vehicle 
would ordinarily be the true and best measure of damages for loss of use. 
In an early automobile case in which it was established that it was im- 
possible to rent a taxicab and it was literally impossible to establish rental 
value, the court approved proof of the average earnings of such machine 
per day, less the expense of operating the vehicle.”* In another taxicab case 
in which the vehicle was shown to be operated twenty-four hours a day the 
court said, although it was not required since a new trial was to follow, 
that the proper measurement of damages was what the plaintiff lost by 
reason of being unable to carry on his business. Evidence of previous earn- 
ings in the cab business was said to be permissible.74 Only in the absence of 
a showing, however, that no like unit was available for rent could profits 
be substituted for rental value and of course the evidence to support the 
number of days’ loss of use must be shown as well as the per day unit of loss. 


DIMINUTION BY COVENANT NOT TO SUE 


In Aldridge v. Morris,” the Appellate Court for the Second District 
wrote a definitive opinion on the effect of a covenant not to sue. There, 
action had been brought for wrongful death in which judgment was entered 
upon the jury’s verdict finding the defendant not guilty. Plaintiff's deceased 
had been riding in an automobile driven by the defendant. Defendant’s auto- 
mobile collided with an oil truck operated by a corporation which was not 


319 Ill. App. 609, 49 N.E.2d 789 (ist Dist. 1943). 

™ Meeker v. Chicago Cast Steel Co., 84 Ill. 276, 277 (1876). 

™ Offner v. Wilke, 208 Ill. App. 463 (2d Dist. 1917). 

"Trout Auto Livery Co. v. People’s Gas Light & Coke Co., 168 Ill. App. 56 (1st 
Dist. 1912). 

“Koch v. Pearson, 219 Ill. App. 468 (1st Dist. 1920). 

© 337 Ill. App. 369, 86 N.E.2d. 143 (2d Dist. 1949). 
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made a party to the action. Defendant’s answer set up the payment of 
$4500.00 to the plaintiff by this latter corporation in exchange for a covenant 
not to sue. This was entered into before the proceeding was commenced. 
The court treated the covenant not to sue as the fundamental issue in the 
appeal, 

It was held that it was not error to deny a motion to strike the amended 
answer setting forth the covenant and payment, and in admitting evidence 
thereon. The court made an exhaustive analysis of the results of prior Illinois 
cases. It pointed out the unsatisfactory distinctions and inconsistencies which 
had existed previously; for example, the admission of evidence of the cove- 
nant and payment thereunder, with refusal of an instruction as to the effect 
thereof. 

The court said that it was holding that where the plaintiff receives a 
payment for a covenant not to sue from one against whom tort liability 
could be asserted, such payment, made before or after judgment, may be 
deducted from the damages recoverable “from persons whose tort liability 
arises out of the same circumstances, irrespective of whether the covenantee 
is made a party to the suit.” ** The court said that it should be proper to 
submit evidence of such payment, and to give instruction informing the 
jury of their right to consider such payment in arriving at their verdict. 

The appellate court’s reasoning concluded with a statement that this 
rule would reconcile conflicting statements, would accord with the weight 
of authority, and would reconcile the principle that there should be no 
contribution among tortfeasors with the principle that plaintiff have but a 
single recovery. 

The Supreme Court declined at the time to review the Aldridge case.™ 

Later, in N.Y., C. & St. L. R.R. Co. v. Transit Lines ™ the Supreme 
Court affirmatively approved the holding in Aldridge v. Morris, “. . . which 
case we very carefully considered on petition for leave to appeal and after 
such consideration denied it.” 7° 

In Transit Lines the railroad sought damages for freight cars derailed 
and demolished by appellee’s truck. It appears, more particularly from the 
appellate court’s statement,®® that the verdict for the plaintiff was arith- 
metically reduced by the amount of $2000 which the plaintiff had thereto- 
fore received for a covenant not to sue. This covenant had been given to 
two other defendants who were originally parties, but were dropped before 
trial. There was no argument on the propriety of giving in evidence such 
diminution, nor instructions thereupon. This was not attempted. At the 


** Td. at 380, 86 N.E.2d at 148, 149. 

™ 341 Ill. App. xiv (1950). 

408 Ill. 336, 97 N.E.2d 264 (1951). 

"Id. at 342, 97 N.E.2d at 268. 

N.Y., C. & St. L. R.R. Co. v. Transit Lines, 339 Ill. App. 282, 89 N.E.2d 858 (3d 
Dist. 1949). 
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time judgment was to be entered on the verdict, it was conceded that the 
payment and the covenant had been given. The verdict was for $17,800. 
After plaintiff’s motion for judgment in a larger amount, notwithstanding 
the verdict, and plaintiff’s alternative motion for new trial had been over- 
ruled, a counter-motion was presented by the defendant asking the court 
to reduce the verdict by crediting thereon the sum of $2000 for which the 
covenant was given. This motion was allowed, and judgment entered on 
the verdict in the reduced sum of $15,800. 

The Supreme Court not only approved the Aldridge case; it was of 
the opinion that the circuit and appellate courts properly applied the rule 
of diminution by arithmetical deduction of the exact amount from a verdict 
found by a jury. 

We have used the term “diminution.” In Hyde v. Montgomery Ward 
e& Co., Inc.,81 the defendants, by answer, said that the amount received 
from a joint tortfeasor not joined in the action, should be “deducted from, 
credited against, and in mitigation of” damages the plaintiff was entitled to 
recover. The court struck this part of the answer on motion of the plaintiff. 

During the trial, evidence of payment and covenant not to sue were 
excluded. After a verdict of $3000 for the plaintiff and judgment thereon 
against both defendants, they filed a petition again, praying that the amount 
of the covenant payment be credited in reduction of the judgment. A 
motion to strike this petition was allowed. 

The appellate court reversed the case for a new trial, saying that the 
original error was exclusion of evidence of the covenant and payment during 
the course of the trial. 

The defendants there would have preferred the arithmetical deduction 
method of “diminution.” The verdict was for $3000; the payment for the 
covenant $4500. As the judge who wrote the dissent pointed out, the appli- 
cation of the arithmetical deduction method would result in “an absurd 
judgment of minus $1500....” Asa mere matter of terminology, however, 
diminution seems to be the applicable word. The word “mitigation” con- 
notes, at least, some aspect of control or volition by the plaintiff. A problem 
sufficiently difficult, inherently, should not be opened to further refinement 
to admit the suggestion that the plaintiff must “exhaust his rights” via a 
covenant. The next refinement thereafter might go so far as to hold the 
plaintiff to a standard of excellence in his bargaining sufficient to insure that 
he had not covenanted too cheaply. 

In practical application it does seem that exact classification as between 
joint tortfeasors and one concurrently but independently contributing to 
the harm is not necessary. The question should be: Is the totality of dam- 
ages, and are the elements, the same? In Koltz v. Jahaaske,8* Mr. Justice 
Huffman had a different immediate problem. His concern was the constitu- 


* 343 Ili, App. 388, 99 N.E.2d 382 (3d Dist. 1951). 
* 312 Ill. App. 623, 38 N.E.2d 973 (2d Dist. 1942). 
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tional limitation on the judge’s power to modify a verdict where the jury 
had wrongfully found different and several damages against defendants who 
had been joined as strict joint tortfeasors. Nevertheless, he there said: 


“In an action against joint tort-feasors, the judgment must be for a 
single sum against all the parties found responsible with respect to each 
plaintiff ....” 88 (Emphasis supplied). 


The writer of the dissenting opinion in Hyde v. Montgomery Ward & 
Co., Inc.,5* had the practical problem distinctly in mind in the context of 
damages, the elements of which or the incidence of the cause of action for 
which, may differ from plaintiff to plaintiff. He pointed out that plaintiff's 
personal injuries, injuries to the person of plaintiff’s wife, and damage to 
property of plaintiff, were unsegregated and unapportioned in the covenant 
before him. 

The practical difficulty of application in the particular case does not, 
however, justify excluding the covenant in all cases. The opinion in Manthei 
v. Heimerdinger ** points this out. The plaintiff was there injured by the 
operation of an automobile by an intoxicated person. The negligent intoxi- 
cated person was not joined as a defendant. The operator of the tavern who 
was alleged to have furnished the liquor which caused the intoxication and 
the owner of the real estate on which the tavern was situated were the only 
defendants, joined apparently in a conventional action for damages under 
the Dram Shop Act. An affirmative defense by both defendants set up 
joint liability with the intoxicated automobile driver, if any liability of the 
defendants existed. The affirmative defense set out receipt by plaintiff of 
the sum of $3000 from the automobile driver for which a general release 
was given. 

Upon reply to this affirmative defense, stipulation of the release of 
the automobile driver from any and all liability arising out of the occurrence 
upon which the action was based, and upon defendants’ motion for judg- 
ment on the pleadings, the trial court held that the plaintiff had received 
a single, indivisible injury and that by virtue of the release of the one wrong- 
doer for that injury, defendants were entitled to judgment. Upon appeal 
the defendants urged that whether they, Dram Shop defendants proper, and 
the automobile driver, were regarded as joint tortfeasors or not, and what- 
ever their relationship might be designated, a release of one operated to 
release all, so long as it appeared that their wrongful acts produced a single, 
indivisible injury. 

Plaintiff conceded, apparently, that the release in favor of the auto- 
mobile driver was general, and that a general release of one of several joint 
tortfeasors discharges the others. Plaintiff insisted, however, that the defend- 


Id. at 628, 38 N.E.2d at 975. 
™“ Supra note 81 at 395, 99 N.E.2d at 384. 
§ 332 Ill. App. 335, 75 N.E.2d 132 (2d Dist. 1947). 
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ants on the one hand and the released automobile driver on the other, were 
not joint tortfeasors and that the release of the driver’s common-law liability 
did not extinguish the plaintiff’s statutory cause of action against tavern 
keeper and landlord. 

The appellate court said that the Dram Shop defendants and the auto- 
mobile driver “were not joint tortfeasors, neither did they inflict upon 
appellant separate and distinct injuries.” ®* The court said that the plaintiff’s 
injury was a single, indivisible one; that the damages he sustained were in- 
separable; and that under those conditions the ancient rule of the release 
of the one operating to release all applied indiscriminately to strict joint tort- 
feasors and independent concurring tortfeasors. If this be sound, any appar- 
ent conflict in result between Skillman v. McDowell ** and this case of 
Manthei v. Heimerdinger,®® as noted in “Preparing and Trying Illinois 
Cases,” 8° should be resolved in favor of the diminution. 


CONCLUSION 


Since the origin of the general principles governing damages dates back 
to very different conditions, the marvel is not that they may be in spots 
inadequate but that the general principles suffice at all. Actually, the prin- 
ciples are still good. They must have been good to meet the change from 
horse-and-buggy conditions to conditions of interstate freight movements 
by road. Accordingly, it is suggested that we change them with caution and 
with attention to the whole body of the law. 


* Id., at 353, 75 N.E.2d at 140. 

"317 Ill. App. 85, 45 N.E.2d 574 (2d Dist. 1942). 

* 332 Ill. App. 335, 75 N.E.2d 132 (2d Dist. 1947). 

* Acton, Releases and Covenants Not to Sue, I:uinots State Bar AssociaATION, 2 PRE- 
PARING AND TRYING Cases IN ILLINOIS, 67, note 4 (1951). 





INSURANCE PROBLEMS IN 
AUTOMOBILE NEGLIGENCE CASES 


JOHN ALAN APPLEMAN * 


THE GREAT MAJORITY OF JUDGMENTS rendered in automobile 
negligence cases are collected from the proceeds of the insurance policy 
issued upon the automobile which the defendant was operating at the time 
of the collision. This does not necessarily mean that the defendant was the 
insured under the policy, nor does it imply that he was even the owner 
of the automobile. Moreover, the rendition of a judgment does not auto- 
matically imply that the coverage of the policy extended to the individual 
operating the automobile or to the occurrence in question. Whether or not 
the insurer is liable depends upon all of the circumstances and the wording 
of the policy contract. 

Some years ago, questions of coverage and of non-coverage were much 
more common than at the present time. Prior to the adoption of the national 
standard policy, many insurance companies included a long list of exclusions, 
conditions, and exceptions from coverage, by means of which they hoped 
to escape liability in the event of an unsuccessful defense. Some companies 
automatically sent out a notice of reservation of rights to their insureds 
immediately upon receipt of a notice of claim, with the thought of trying 
to establish some policy defense under any and all circumstances. Fortu- 
nately, almost all states have now taken action to more or less standardize 
the terms and provisions of automobile policies, and many of the so-called 
“trick” provisions have disappeared. Therefore, our attention in this article 
will be directed largely to questions more likely to arise under standard 
policies. 

In earlier years, the most common type of automobile policy was what 
is termed an “indemnity” policy. Under such a policy, the company assumed 
no obligation to a judgment creditor. Its sole obligation was to its own 
insured, whose only recourse was for actual monetary loss which he sus- 
tained as a result of a claim or judgment against him.’ A “liability” policy, 


*]JOHN ALAN APPLEMAN. A.B. 1933, J.D. 1935, M.A. 1950, University 
of Illinois; private practice in Urbana and Chicago; author, Automobile 
Liability Insurance (1938), Insurance Law @ Practice (1947), Success- 
ful Appellate Techniques (1952); co-author, Illinois Dramshop Briefs 
(1950); Editor, Preparing and Trying Cases in Illinois (1951), Success- 
ful Jury Trials (1952), law review articles in various publications. 


? United States Fidelity & Guaranty Co. v. Maryland Casualty Co., 182 Ill. App. 438 
(1st Dist. 1913); Illinois Tunnel Co. v. General Accident Fire & Life Insurance Co., 219 
Ill. App. 251 (1st Dist. 1920); Kinnan v. Globe Indemnity Co. of New York, 233 Ill. App. 
451 (1st Dist. 1924). 
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on the other hand, protects the insured against legal liability imposed upon 
him and does not require a showing of personal loss prior to recovery. To 
that extent, it becomes a limited type of third party beneficiary contract.? 

It has been ruled that an insurance company need not protect against 
all liability and may except certain liabilities from coverage.? And, if the 
language of an insurance policy is free from ambiguity, its provisions will 
normally control. But, upon the slightest pretext, if the language of a 
policy is susceptible of more than a single interpretation, it will be construed 
favorably to the insured and against the insurance company.® 

Bearing these general principles in mind, let us see the manner in which 
policies of automobile insurance are construed by the courts of Illinois and 
the extent of the coverage provided. 


MAKING OF THE CONTRACT 
Nature of the Contract 


A contract of insurance need not always be evidenced by a written or 
printed policy. An insurance company may become bound upon a risk 
under a verbal contract, as well.6 This situation arises particularly in 
instances where an agent has been authorized to bind the insurer upon risks. 
In such event, the agent’s statement to the applicant that he is covered from 
that moment henceforward is binding upon the insurance company irre- 
spective of when the policy is issued or whether a policy is ever issued.* 

For a contract to be valid and binding, it is, of course, necessary that a 
consideration be paid or contemplated. In insurance terminology, this con- 
stitutes the “premium.” It is not absolutely essential, however, that such 
premium have been paid in advance, if there is a definite agreement for its 
payment, or if credit has been extended therefor, or if payment has prop- 
erly been made in some manner other than by cash.§ Once the insurance 
coverage has attached, a debtor-creditor relationship would exist between 
the insurer and its insured, in the absence of proper termination by one of 
the parties. 

One who agrees to procure insurance upon property may become 
liable for loss resulting from his failure to do so, even though such person 


* See cases under note 1 supra, as to the distinction between liability and indemnity 
policies. Also see 7 APPLEMAN, INSURANCE Law & Practice § 4261 (1942). 

* Hill v. Standard Mutual Casualty Co., 110 F.2d 1001 (7th Cir. 1940). 

*City of Watseka v. Bituminous Casualty Corp., 347 Ill. App. 149, 106 N.E.2d 204 
(2d Dist. 1952); Schneider v. Fort Dearborn Casualty Underwriters, 258 Ill. App. 58 
(4th Dist. 1930). 

* City of Watseka v. Bituminous Casualty Corp., supra note 4; Scott v. Inter-Insur- 
ance Exchange of Chicago Motor Club, 352 Ill. 572, 186 N.E. 176 (1933); 13 APPLEMAN, 
INsuURANCE LAw & PRACTICE, c. 269 (1943). 

*12 APPLEMAN, INSURANCE LAW & Practice, c. 261 (1943). 

™ Marino v. Fireman’s Insurance Co., 345 Ill. App. 540, 104 N.E.2d 317 (2d Dist. 1952). 

° 14 APPLEMAN, INSURANCE LAW & Practice § 7834, also c. 284, 285 (1944). 
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has no relationship with any insurance company.® This situation arises par- 
ticularly where a vendor of automobiles, a finance company, or a chattel 
mortgagee collects funds from the automobile owner for such insurance 
and negligently fails to procure its issuance.!° It would seem that liability 
would also fall upon such persons who do procure property coverages upon 
the automobile, but fail to procure liability insurance, and who tell the 
owner that he is “fully covered” without explaining the type of coverage 
which was issued." 


Effective Dates 


The coverage of the insurance contract ordinarily comes into effect 
upon the date which the policy bears, in the absence of fraud or conceal- 
ment as to accidents occurring prior to issuance of the policy, and in 
the absence of a contrary agreement making coverage effective as of a 
date prior to an oral binder.!? Unless there is an express restriction to the 
contrary, delivery of the policy is not necessary to make the coverage 
effective.!? If a mere request is made for insurance, a loss which occurs 
prior to acceptance of the risk by the company is not covered,'* although 
one Illinois case has held that knowledge of an agent of the occurrence of 
a loss prior to issuance of the policy might require a different result.1° If 
the insurance company predates the policy, then it would seem equitable 
that the insurer should either be estopped to deny liability for prior acci- 
dents, or that the insured should receive a longer period of insurance in 
return for his premium.’® And, since an insurance company has the duty 
to act with reasonable diligence upon applications, it may be liable if, as 
a result of its procrastination, the applicant has failed to secure other pro- 
tection at the time of the occurrence of a loss.17 

Normally, an insurance policy provides precisely when its protection 
will expire. That time is usually fixed at 12:01 A.M. upon a specified date. 
This means that upon the termination date, protection is effective for only 
one minute of the twenty-four hours, unless the policy is effectively re- 
newed prior to its expiration. In such event, in the absence of a contrary 


°4 APPLEMAN, INSURANCE LAw & Practice, c. 114 (1941). 

” Schmidt v. Sinclair, 342 Ill. App. 484, 97 N.E.2d 129 (1st Dist. 1951). 

"Tn this respect, the liability of a third person who acts as an intermediary to pro- 
cure insurance would seem to be the same as that of an insurance agent who secures the 
wrong type of coverage, or coverage in an improper amount. See discussion in 16 APPLE- 
MAN, INSURANCE LAw & Practice, c. 309 (1944). 

27 APPLEMAN, INSURANCE LAW & Practice § 4262 (1942). 

* Id. § 4263. 

“Palmer v. Bull Dog Auto Insurance Association, 294 Ill. 287, 128 N.E. 499 (1920). 

® Gianola v. United States Underwriters Co., 260 Ill. App. 300 (4th Dist. 1931). 

167 APPLEMAN, INSURANCE Law & Practice § 4266 (1942). See also the reasoning in 
a different phase of the insurance business in Lentin v. Continental Assurance Co., 343 
Ill. App. 193, 98 N.E.2d 544 (1st Dist. 1951). 

117 ApPLEMAN, INSURANCE Law & Practice § 4267 (1942). 
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custom, it is not necessary for the insurer to give notice of the time when 
the protection will end.8 


Termination of the Policy 


On the other hand, if the insurer desires to terminate protection prior 
to the designated date, by virtue of cancellation provisions contained in the 
policy, then it must comply strictly with the terms of such policy. There 
is some confusion in the recent cases in Illinois as to what acts constitute 
an effective cancellation. The results of the Second and Third Districts of 
the Appellate Court are definitely in conflict at the present time. In Boyle 
v. Inter Insurance Exchange, it was held that a letter of cancellation 
mailed to the insured stating that the unearned premium, if any, would be 
paid to the insured upon proper demand, was effective, irrespective of 
whether the notice was ever received. Three years later, the Second Dis- 
trict Appellate Court held that such a notice was ineffective and that the 
return premium would have to be paid at the time of cancellation and as a 
condition precedent to its effectiveness.2° The Second District Court relies 
upon a number of cases from other fields of insurance and, in effect, states 
its disagreement flatly with the rule adopted by the Third District Court. 
It would appear that a decision of the Supreme Court will be necessary to 
clarify the atmosphere. 

Another rather interesting decision upon the subject of policy cancella- 
tion arose in connection with the First District decision in Roon v. Van 
Schouwen, et al.?1 In that case the insurer sent a notice to its insured stating 
that unless the insured would furnish a labor report by a specified date, the 
policy would be cancelled. The report was not filed, the company can- 
celled the policy upon its books, and notified the insured thereof. In the 
last letter it enclosed its check for the return premium. A loss occurred three 
days after the date of the last letter. The majority of the court held the 
cancellation insufficient, relying upon the case of Fisher for use of Kiniry 
v. Associated Underwriters, Inc.?? Justice Niemeyer dissented vigorously, 
holding that the acts of the parties showed a complete and valid cancellation. 
This question also must be regarded as yet unsettled. 


DECLARATIONS 


The insurance policy may be divided into four broad groupings, as 
follows: (1) Declarations, which include the description of the risk and 
the representations which the insured is inferred to have made; (2) The 


Id. § 4268. 

* 335 Ill. App. 386, 82 N.E.2d 179 (3rd Dist. 1948). 

* Barr for use of Senft v. Country Mutual Casualty Co., 345 Ill. App. 199, 102 N.E.2d 
656 (2d Dist. 1951). 

1 339 Ill. App. 173, 89 N.E. 2d 427 (1st Dist. 1949). 

* 294 Ill. App. 315, 13 N.E.2d 809 (1st Dist. 1938). 
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Insuring Agreements, which describe the obligations of the insurance com- 
pany, and the exceptions to those promises; (3) Exclusions, which are risks 
not accepted by the company; and (4) Conditions, which recite the duties 
imposed upon the insured, and, to some extent, limit the obligations of the 
insurer. For convenience of reference this order of discussion will be fol- 
lowed largely in the ensuing material. 


Name of the Insured 


The insurance policy designates the person insured by name. From 
the point of view of the insurance company, this is essential information. 
Many persons who have had a bad accident record, who may be unable to 
procure insurance personally, or who may have had their driver’s licenses 
revoked, attempt to secure such protection by a subterfuge through the 
issuance of an insurance policy in the name of another—even to the point 
of having legal title to the automobile held in another’s name. Under such 
circumstances, it is evident that the insurance company is entitled to a fair 
disclosure of information as to the person who will have the vehicle under 
his control, and that truthful answers to questions concerning ownership of 
the automobile should be given in order that the risk may be correctly 
appraised.”* If the circumstances show no subterfuge, however, the courts 
will not deny protection to a named insured merely because the certificate 
of title stood in the name of another, where the insured was actually the 
equitable owner.*4 


Qualifications Upon Ownership 


Few insurance policies now contain any provision for termination of 
the coverage in the event there are qualifications upon ownership, such as 
a mortgage or other encumbrance. This would be extremely unfeasible in 
view of the fact that the majority of newer vehicles are financed. In lieu 
thereof, a standard or New York form of mortgage loss payable clause 
appears in the section under “Declarations” which gives a greater protection 
to the mortgagee, under such circumstances, than to the insured himself. The 
former restrictions frequently found in automobile policies were held valid, 
but they were given a liberal construction.” 


Stallings v. Fidelity-Phenix Fire Insurance Co. of New York, 306 Ill. 235, 28 
N.E.2d 322 (4th Dist. 1940); Schmeig v. Travelers Fire Insurance Co., 290 Ill. App. 614, 
8 N.E.2d 953 (2d Dist. 1937). 

* Marino v. Firemen’s Insurance Co., 345 Ill. App. 540, 104 N.E.2d 317 (2d Dist. 
1952); American States Insurance Co. v. White, 341 Ill. App. 422, 94 N.E.2d 95 (2d Dist. 
1950). But if equitable ownership has passed to another, coverage will terminate. Cieskus 
v. Yuvan, 347 Ill. App. 559, 107 N.E.2d 56 (2d Dist. 1952). 

** Fuller v. Maryland Insurance Co., 254 Ill. App. 248 (4th Dist. 1929); Schmeig v. 
Travelers Fire Insurance Co., supra note 23; Stallings v. Fidelity-Phenix Fire Insurance 
Co. of New York, supra note 23. 
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Occupation 


The occupation of the insured is required to be stated, primarily for 
the purpose of permitting the insured to ascertain whether or not the nature 
of the work is extra-hazardous or will carry the insured frequently into 
high-verdict territory. There have not been enough decisions upon this 
phase of the policy to afford any great assistance in construction,”® but it is 
likely that the courts would vitiate a policy for fraud, even though they 
would take a non-technical construction as to change of occupation or 
mere error in describing the occupation. It is highly probable that preju- 
dice would have to be shown by the company in order to be relieved of 
liability. 


Description of the Vehicle 


The policy then sets forth the description of the vehicle insured under 
the policy. There are several reasons for this requirement. First, many 
insurance companies refuse to insure automobiles of greater than a specified 
age. Second, the insured may own or operate more than one automobile, 
and it is undesirable to protect several vehicles for the price of a single 
premium. An accurate description enables the company, following an acci- 
dent, to check such vehicle to determine that it was actually covered. Third, 
under certain coverages, the rates vary according to the age and value of 
the vehicle. 

While this declaration has been held, in some cases, to be material to 
the risk,??7 the tendency is not to permit recovery to be defeated where no 
prejudice has resulted.?® Since it is the identity of the vehicle, and not its 
description, which is of consequence, the Illinois courts have been quick 
to find the existence of a waiver or estoppel to prevent the raising of such 
a defense.?® 


Purchase Price 


Many of the older cases hold the representation with reference to the 
purchase price of an automobile to be material.2° It would seem that this 
provision would be immaterial so far as liability coverages are concerned, 
and should have no effect upon the policy protection. Even so far as 
damage to the vehicle itself comes into issue, the cost of acquisition would 
seem to be of little consequence under policies which base the company’s 


°° 4 APPLEMAN, INSURANCE LAw & Practice § 2623 (1941). 

Id. § 2630. 

** Kostecki v. Zaffina, 384 Ill. 192, 51 N.E.2d 152 (1943); Scott v. Bankers’ Auto 
Insurance Association, 224 Ill. App. 606 (4th Dist. 1922). 

*® Buysse v. Connecticut Fire Ins. Co., 240 Ill. App. 324 (2d Dist. 1926); Mazeika v. 
Automobile Underwriters of America, 226 Ill. App. 239 (1st Dist. 1922). 

°°4 APPLEMAN, INSURANCE LAw & Practice § 2631 (1941). 
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liability upon cost of repairs or replacement at fair cash market value as of 
the time of loss. Illinois has refused to permit an insurer to complain where 
the valuation was one fixed by its own agent.*! 


Place of Use 


Frequently, the policy describes the place where the insured lives and 
subsequently includes some such statement as the following among the 
declarations. “The automobile will be principally garaged and used in the 
above town, county and state.” This is a much broader provision than many 
of the early provisos found in insurance policies.®? In view of the fact that 
few persons are even cognizant of such a limitation in the policy, it probably 
would be given little effect by the courts at the present time, assuming it 
should be raised as a policy defense. In almost any event, an estoppel could 
be demonstrated through knowledge of the company or one of its repre- 
sentatives. I am not aware of any case which has gone to a higher court 
based upon such a defense within the last fifteen years, other than a single 
case involving insurance upon a trailer. 


Nature of Use 


The nature of use to be made of the vehicle would seem to be of greater 
importance. Clearly, a “commercial” use normally involves a greater hazard 
than “pleasure and business.” If the vehicle is insured only for commercial 
purposes, some courts have held that coverage will be afforded only for 
those purposes, and not where it is used for purposes of pleasure.** If pleas- 
ure and business uses are covered, it would seem obvious that the parties 
did not contemplate the use of the vehicle as a delivery truck or for like 
purposes.** But it is unlikely that any court would take a strict view of an 
occasional use of a type not described by the policy, and, indeed, Illinois 
has taken a liberal view in that regard.** And, if there is any ambiguity in 
the policy terminology, it will be construed favorably to the policyholder.** 


Prior Insurance 


One of the most material provisions, to my mind, which exists under 
this portion of the policy, is the representation that “no insurer has cancelled 
or refused in writing to issue or renew automobile insurance to the insured 
within the past two years.” Obviously, if the person is an undesirable risk, 


* Buysse v. Connecticut Fire Ins. Co., supra note 29. 

See cases discussed in 4 APPLEMAN, INSURANCE LAW & Practice § 2632 (1941). 

37 APPLEMAN, INSURANCE LAw & Practice § 4325 (1942). 

“Id. § 4326. 

* See particularly the case of Scott v. Freeport Mutual Casualty Co., 392 Ill. 332, 
64 N.E.2d 542 (1945), where the use insured was “business and pleasure” but added 
certain specific restrictions upon the nature of the insured’s occupation as a farmer. 

* Wold for use of Wegener v. Glens Falls Indemnity Co., 269 Ill. App. 407 (ist 
Dist. 1933). 
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so that other companies have refused to accept him or have terminated his 
protection, an insurance company is entitled to know the facts. It would 
seem to amount to concealment tantamount to fraud for the insured to fail 
to disclose such information. However, while few decisions have been ren- 
dered involving this declaration, the results have been liberal to the insured.*7 


Waiver 


Of course, so far as any declarations, representations, or warranties are 
concerned, the courts are quick to try to find, from the acts of the insur- 
ance company or its agents, a waiver or estoppel which would preclude the 
denial of coverage.8® Wherever the circumstances are such as to show 
knowledge of the true facts upon the part of the company or its duly 
authorized representatives, any affirmative act tending to show an intention 
not to insist upon a forfeiture of protection or any act which induces a 
prejudicial reliance upon the part of the insured will result in continuance 
of the policy protection. 


INSURING AGREEMENTS 
Bodily Injury and Property Damage Liability 


The principal coverages in which plaintiffs’ attorneys will be interested 
are those which provide for the discharge of obligations arising because of 
bodily injury liability or property damage liability. The first of these pro- 
visions requires the company 

“to pay on behalf of the insured all sums which the insured shall become 
legally obligated to pay as damages because of bodily injury, sickness 
or disease, including death at any time resulting therefrom, sustained by 
any person, caused by accident and arising out of the ownership, mainte- 
nance or use of the automobile.” 


Let us analyze this language. 

It will be observed immediately that the words “damages because of 
bodily injury” are broader than the simple words “bodily injury.” Damages 
may well be assessed “because of bodily injury” which may be wholly con- 
sequential in character—such as pain and suffering, loss of earnings, medical 
and hospital expenses, loss of services of one’s spouse, and other items. 
Clearly, such consequential damage is covered by this expression.®® 

The next term (and the same expression appears as to property damage 
liability) requires that the loss be “caused by accident.” Clearly, it is the 


**4 APPLEMAN, INSURANCE LAw & PRActicE § 2633 (1941). 

*16 APPLEMAN, INSURANCE Law & Practice, c. 323-326 (1944); 17 APPLEMAN, IN- 
SURANCE Law & PRACTICE, c. 328-341 (1945). 

* Ravenswood Hospital v. Maryland Casualty Co., 280 Ill. 103, 117 N.E. 485 (1917); 
Briggs Hotel Co. v. Zurich General Accident and Liability Insurance Co., 213 Ill. App. 
334 (1st Dist. 1919); 8 APPLEMAN, INSURANCE Law & Practice § 4893 (1942). 
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purpose of the insurer by this expression to exclude injuries intentionally 
inflicted, such as an assault and battery. Intentional injuries would not fall 
within the coverage of the policy.*? However, it is interesting to observe 
that one Illinois case, misled by the results under policies of accident insur- 
ance where a different construction will follow, reached the result of holding 
the insurer liable for an intentional act.* 

A closer problem would arise where recovery has been obtained against 
the insured under a guest statute requiring proof of willful and wanton mis- 
conduct. In view of the fact that any insured contemplates coverage for 
such an occurrence, it would be unreasonable to relieve the insurer of lia- 
bility for guest claims. The courts have so held.42 However, where a non- 
standard policy expressly excluded liability for willful and wanton acts, such 
a provision was enforced.** 

The next portion of this insuring agreement refers to the “ownership, 
maintenance or use” of the automobile. It is apparent that these terms are 
broader than the mere “operation” of the vehicle. Under certain circum- 
stances one may become liable for injuries to another even though he is not 
present in the vehicle and has no direct control over the manner in which 
it is then driven. “Maintenance” would include acts performed with refer- 
ence to the repair of the automobile, even though it was then inert and 
motionless. “Use” of the automobile would be a general expression covering 
any other acts in which the vehicle played any significant part. The courts 
are prone to give a very liberal construction to these various provisions, and 
to impose liability upon the insurer wherever the ownership or use of the 
automobile relates directly to the occurrence.‘ However, if the operation 
is disassociated from the vehicle, a different result would follow.* 

A commercial policy may include the additional expression “loading 
and unloading,” which has been held to broaden the terminology to include 
an operation disassociated from the vehicle but with which operation it is 
identified.** In such instance, a question of overlapping coverage may occur 
as between an automobile policy and a policy of public liability insurance. 


“Briggs Hotel Co. v. Zurich General Accident and Liability Insurance Co., supra 
note 39. However, a different result follows under a required or statutory policy—such 
as an assault by a cab driver. Hawthorne v. Frost, 348 Ill. App. 279 (1st Dist. 1952). 

* Albrecht Co. v. Fidelity & Casualty Co., 289 Ill. App. 508, 7 N.E.2d 626 (1st. Dist. 
1937). However, it could have been argued here that the employer, liable under 
respondeat superior, committed no intentional injury and did contemplate coverage 
against all acts of its employees. See also note 40, supra. 

“7 APPLEMAN, INSURANCE LAW & Practice § 4312 (1942). 

* Hill v. Standard Mutual Casualty Co., 110 F.2d 1001 (7th Cir. 1940). 

“7 APPLEMAN, INSURANCE LAw & Practice §§ 4313-4323 (1942). 

“Thus, the insurer was held not liable for injuries sustained by a boy struck by a 
cake of ice carried by the insured’s employee from a truck to a customer’s premises. 
Kienstra v. Madison County Mutual Automobile Insurance Co., 316 Ill. App. 238, 44 
N.E.2d 944 (4th Dist. 1942). 

“Coulter v. American Employers’ Insurance Co., 333 Ill. App, 631, 78 N.E.2d 131 
(2d Dist. 1948); 7 APPLEMAN, INsuRANCE Law & Practice $$ 4322, 4323 (1942). 
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In that event, the usual test is whether the unloading has been completed 
and another means of transportation adopted to take the object in question 
to its final resting place.*7 


DEFENSE AND SETTLEMENT PROVISIONS 


By the terms of the standard policy, the insurer agrees to defend any 
suit against the insured arising out of the operation, maintenance, or use of 
the automobile, “even if such suit is groundless, false or fraudulent,” but it 
reserves the power to make such investigation, negotiation, and settlement 
of any claim or suit as it deems expedient. These reserved powers are coupled 
with related obligations. Since the insurer reserves the right to make settle- 
ments, it is under a correlative duty to act wisely in the exercise of its dis- 
cretion. After all, an insured may not have a large limit policy and may 
desire to have the company effect a settlement rather than to run the risk 
of a large excess judgment. On the other hand, it was within the power 
of the insured to pay a slightly larger premium and to protect himself more 
adequately against the results of his negligence. The courts have had to 
weigh these conflicting factors in determining the duty imposed upon the 
insurer. 

It is clear that liability may be imposed upon the insurance company 
for its negligent failure to make a settlement of a pending claim which 
operates to prejudice its policyholder. Some states require the insured, in 
such instance, to show bad faith upon the part of the insurer; other juris- 
dictions require him only to prove negligence upon the company’s part. 
In actual practice, this generally amounts to a distinction without a differ- 
ence, since the question is almost always sent to a jury for its determination, 
and that body is not interested primarily in differences in terminology, but 
in protecting the poor policyholder (who is in the same boat as most of the 
jurors) from the heartless insurance company.*® Illinois has held that the 
insurer is not bound in every instance to consult the interests of its insured 
to its own prejudice.*® However, Illinois has also held an insurance company 
to the duty of an average man in a similar situation and has imposed liability 
upon it for an excess judgment resulting from its neglect. 

Since the insurer reserves the right to make settlements, the making of 
a settlement by the insured without its consent may relieve the insurer of 
liability under its policy.5' However, the restrictions would not prevent the 
insured from settling any claims of excess liability which might be lodged 


‘17 AppLEMAN, INSURANCE Law & Practice § 4324 (1942). 

“* These general results are discussed exhaustively in 8 APPLEMAN, INSURANCE Law 
& Practice, c. 197 (1942). 

* Tllinois Casualty Co. v. Krol, 324 Ill. App. 478, 58 N.E.2d 473 (1st Dist. 1944). 

* Olympia Fields Club v. Bankers Indemnity Insurance Co., 325 Ill. App. 649, 60 
N.E.2d 896 (1st Dist. 1945). 

5 Star Transfer Co. v. Underwriters at Lloyds, 323 Ill. App. 90, 55 N.E.2d 109 
(1st Dist. 1944). ‘ 
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against him,°? and the insured would also be entitled to settle an action 
where the insurer wrongfully denies liability or refuses to defend. The in- 
sured could then bring suit for the damages which he has sustained.** 

It should be observed, to digress a moment, that ordinarily a settlement 
made by one’s liability carrier is not admissible as an admission of interest 
upon his part to prejudice his suit against another party to the occurrence. 

The duty to defend, like the duty to settle, contemplates more than the 
mere expenditure of money. It also imports the exercise of some degree of 
skill in rendering such defense. If the company fails to render a proper 
service, after depriving the insured of his opportunity to conduct his own 
defense, it will be answerable for the loss.5> Of course, coverage under an 
automobile policy does not extend to all suits which may be brought against 
an insured, irrespective of the circumstances giving rise to the suit. Nor- 
mally, it is considered that the insurer must defend any action where, if 
liability is established, it would be required to pay the judgment.®® If the 
pleadings in such suit bring the injury within the policy coverage, the 
insurer must defend, irrespective of the insured’s ultimate liability to the 
plaintiff.57 Of course, if the coverage is clearly not within that provided 
by the policy, no duty would exist either to defend or to pay judgments.** 

Illinois has been in some confusion over the provisions respecting the 
duty to defend and the duty to pay judgments. In an early case, it was 
implied that a duty to defend might exist even though no obligation would 
exist to pay the judgment.®® This is clearly incorrect. No duty to defend 
would exist where the policy did not cover the occurrence.® But, in addi- 
tion to such obligations being complementary they are supplementary—and 
the insurer cannot discharge its obligation to defend a suit and the con- 
comitant obligation to pay attorney’s fees and court costs merely by paying 


8 APPLEMAN, INSURANCE LAW & Practice § 4714, n. 50-53 (1942). 

8 Id. § 4717, n. 54. 

Last v. Brams, 238 Ill. App. 82 (1st Dist. 1925). However there is some language 
in a different opinion not directly involving this point, which might seem to indicate 
a different reasoning. See the last two sentences of the first paragraph upon page 597 
of Zazove v. Wilson, 334 Ill. App. 594, 80 N.E.2d 101 (1st Dist. 1948). 

® § APPLEMAN, INSURANCE LAW & Practice § 4687 (1942). 

56 Kinnan v. Charles B. Hurst Co., 317 Ill. 251, 148 N.E. 12 (1925); Brodek v. Indem- 
nity Insurance Co. of North America, 292 Ill. App. 363, 11 N.E.2d 228 (1st Dist. 1937); 
Heineman Corporation v. Standard Surety & Casualty Co., 289 Ill. App. 358, 7 N.E.2d 
389 (1st Dist. 1937). 

* Brodek v. Indemnity Insurance Co. of North America, supra note 56. 

8 Hillside Fluor Spar Mines v. Hartford Acccident & Indemnity Co., 301 Ill. App. 
597, 21 N.E.2d. 912 (1st Dist. 1939); Canadian Radium and Uranium Corp. v. Indemnity 
Insurance Co. of North America, 342 Ill. App. 456, 97 N.E.2d 132 (1st Dist. 1951), rev'd, 
411 Ill. 325, 104 N.E.2d 250 (1952), 348 Ill. App. 171. Note: These cases involve a con- 
flict between workmen’s compensation and occupational disease coverages, but the same 
reasoning would apply. 

°® Kinnan v. Charles B. Hurst Co., 317 Ill. 251, 148 N.E. 12 (1925). 

® Schneider v. The Autoist Mutual Insurance Co., 346 Ill. 137, 178 N.E. 466 (1931); 
Brodek v. Indemnity Insurance Co. of North America, 292 Ill. App. 363, 11 N.E.2d 228 
(1st. Dist. 1937). 
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the amount of its policy limit upon the obligation. In this respect, a recent 
federal case from the Illinois area is in error.®! 

Circumstances may exist when the insurance company will lose its right 
to defend a suit. This will be the situation where both parties are insured 
by the same company with the defendant asserting a counter-claim against 
the plaintiff. In such a situation, if the insurance company had the right to 
defend both the original suit and the counter-claim, it would be in a strategic 
position to defeat both claims. This it cannot do.® 

In addition, if the insurer fails or refuses to conduct the defense, the 
insured may either settle the suit or carry on its defense and sue the insur- 
ance company for the resulting expense and damage.®* Similarly, if the 
insurer fails to furnish a swpersedeas bond upon appeal, the insured may 
pay the judgment in order to prevent a levy of execution upon his property.® 

The situation has frequently arisen where the insurance company under- 
takes the defense of a suit in situations where a policy defense exists. The 
question then arises as to whether or not such affirmative action as defending 
a suit constitutes a waiver of the right of the company to assert such 
defense or estops it from later asserting that defense. The rule seems to be 
that if the insurer had no knowledge of the existence of such a policy de- 
fense, or if the breach occurred after assumption of the defense, there is no 
waiver or estoppel.®° But, if the insurance company has actual knowledge 
or facts which would put it upon constructive notice of the existence of a 
policy defense, then the undertaking of such a defense would raise a waiver 
or estoppel.*¢ 


* Denham v. LaSalle-Madison Hotel Co., 168 F.2d 576 (7th Cir. 1948). 

*® O’Morrow v. Borad, 27 Cal.2d 794, 167 P.2d 483 (1946). 

* Coulter v. American Employers’ Insurance Co., 333 Ill. App. 631, 78 N.E.2d 131 
(2d Dist. 1948); Hollister-Whitney Co. v. American Mutual Liability Insurance Co., 
298 Ill. App. 631, 19 N.E. 2d 232 (3d Dist. 1939); Heineman Corporation v. Standard 
Surety & Casualty Co., 289 Ill. App. 358, 7 N.E.2d 389 (1st Dist. 1937); 8 APPLEMAN, 
INsuRANCE Law & Practice §§ 4689-4692 (1942). 

“Ferry v. National Motor Underwriters, 244 Ill. App. 241 (4th Dist. 1927). Note: 
The duty to defend may include the duty to prosecute appeals, under certain circum- 
stances. In addition to the Ferry case above cited, see Scott v. Inter-Insurance Exchange, 
352 Ill. 572, 186 N.E. 176 (1933), affirming, 267 Ill. App. 105 (1st Dist. 1932); Lincoln 
Park Arm Building Corporation v. United States Fidelity & Guaranty Co., 287 Ill. App. 
520, 5 N.E.2d 773 (1st Dist. 1936). 

* London Guarantee & Accident Co. v. American Cereal Co., 159 Ill. App. 537 
(Ist. Dist. 1911), rev’d on other grounds, 251 Ill. 123, 95 N.E. 1064 (1911). 

“Norwich Union Indemnity Co. v. Haas, 179 F.2d 827 (7th Cir. 1950); Scott v. 
Inter-Insurance Exchange, supra note 64; Snyder for use of Brooks v. United States 
Mutual Insurance Co., 312 Ill. App. 337, 38 N.E.2d 540 (1st Dist. 1941); Rowoldt for use 
of Flanagan v. Cook County Farmers Mutual Insurance Co., 305 Ill. App. 93, 26 N.E.2d 
903 (1st Dist. 1940); Lincoln Park Arms Building Corp. v. United States Fidelity & 
Guaranty Corp., 287 Ill. App. 520, 5 N.E.2d 773 (1st Dist. 1936); Columbian Three Color 
Co. v. Aetna Life Insurance Co., 183 Ill. App. 384 (1st Dist. 1913); United State Fidelity 
& Guaranty Co. v. Maryland Casualty Co., 182 Ill. App. 438 (1st. Dist. 1913); Steven v. 
Fidelity & Casualty Co. of New York, 178 Ill. App. 54 (1st Dist. 1913). Note: But com- 
pare, Ferry v. National Motor Underwriters, 244 Ill. App. 241 (4th Dist. 1927), and 
Ladone for use of Ware v. National Casualty Co. 279 Ill. App. 258 (1st Dist. 1935). 
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However, if the company and its insured actually enter into an agree- 
ment under which it is provided that any such defense should not prejudice 
the rights of the insurer, or if a notice of reservation of rights is diligently 
served upon the insured from which he does not dissent, a different result 
would follow.** And, where the trial court refused to permit the insurer’s 
counsel to withdraw upon his learning of a policy defense, his subsequent 
continuance in the trial creates no estoppel.® 


Omnibus Clause 


The so-called “omnibus clause” relates to the insurance under bodily 
injury liability and property damage coverages, of persons other than the 
named insured. In substance it provides coverage to “any person while using 
the automobile and any person or organization legally responsible for the use 
thereof, provided the actual use of the automobile is by the named insured 
or with his permission.” ® 

The rulings in Illinois do not conform in the construction of the omnibus 
clause to those followed in the majority of jurisdictions. Also, until the 
Supreme Court of this state has passed upon the scope of permission granted 
for the use of a vehicle, there can be no certainty as to this question. How- 
ever, the decisions of appellate courts are numerous. 

The only decision from the Supreme Court holds that the burden is 
upon the plaintiff to establish permission to a minor son to operate an 
automobile; and where the insured testified that the son had no permission 
for its use, the insurer was not liable.” In general, this reasoning has been 
followed by the appellate courts where a vehicle was used for a limited 
purpose and that use terminated, but the driver later went to the place 
where the vehicle was stored and retook it without the knowledge of the 
insured, and used it upon a different enterprise. Under those circumstances, 
the insurer has been relieved of liability.7! Also, if the vehicle is used by a 
person other than the one to whom permission was delegated, a like result 
has followed.”? But, the Illinois courts are extremely liberal in construing 


* Hill v. Standard Mutual Casualty Co., 110 F.2d 1001 (7th Cir. 1940); Ancateau 
for use of Trust Company of Chicago v. Commercial Casualty Insurance Co. 318 Ill. 
App. 553, 48 N.E.2d. 440 (2d Dist. 1943); Hinchcliff v. Insurance Co. of North America, 
277 Ill. App. 109 (ist Dist. 1934). 

*® Pennsylvania Casualty Co. v. Miller, 145 F.2d 292 (7th Cir. 1944). 

* An omnibus clause will be read into the terms of a policy issued to conform with 
the financial responsibility law, limited however to the amount required by law. See 
Landis for use of Talley v. New Amsterdam Casualty Co., 347 Ill. App. 560, 107 N.E.2d. 
187 (4th Dist. 1952). 

 Halmel for use of Soukup v. Motor Vehicle Casualty Co., 357 Ill. 576, 192 N.E. 
557 (1935), affirming, 272 Ill. App. 336 (1st Dist. 1933). 

"™ Byrne for use of King v. Continental Casualty Co., 301 Ill. App. 447, 23 N.E.2d 
175 (1st Dist. 1939). 

"Cocos v. American Automobile Insurance Co., 302 Ill. App. 442, 24 N.E.2d 75 


(1st Dist. 1939). 
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the question of implied permission ** and if the use made of the vehicle is 
by the authorized bailee, then coverage is afforded no matter how far he 
deviates from the scope of the permission granted, even though his acts may 
amount to a conversion of the automobile.” 

Two exceptions to the operation of the omnibus clause are specifically 
stated in the standard policy. It should be remembered that these exceptions 
do not remove the indemnification of the named insured as to legal liability 
which may be imposed upon him. They merely prevent the policy coverage 
from extending to the operator of the automobile as an additional insured. 

The first of these exceptions applies to any “automobile repair shop, 
public garage, sales agency, service station or public parking place,” or their 
employees, with respect to any accident arising out of the operation of such 
premises. While this provision will be enforced in accordance with its 
terms, it has not been construed to deny protection to an individual em- 
ployee of a filling station making repairs upon a vehicle at his home after 
hours without his employer’s knowledge.”® 

With reference to the exclusion of injuries to fellow employees, the 
decisions have been few in number. The effect of this clause, taken in con- 
junction with later exclusion provisions as to certain types of employees, 
would probably avoid any liability where liability arises by reason of work- 
men’s compensation rules; it would also restrict liability in other instances. 
Under this exception it would appear that the insurance company has no 
liability to defend suits brought against an employee of the insured for 
injuries inflicted upon a fellow employee, nor to pay any judgments arising 
therefrom.” 


Transfer to Other Vehicles 


Normally, the insurance procured by the policyholder extends only to 
the vehicle described by the policy. Consequently, in the absence of par- 
ticular provisions, the acquisition of a new vehicle will not bring it within 
the terms of the policy.** In order to bind the insurer, one would then have 


* Goff v. New Amsterdam Casualty Co., 318 Ill. App. 586, 48 N.E.2d 584 (1st 
Dist. 1943). 

“Landis for use of Talley v. New Amsterdam Casualty Co., supra note 69; 
Pallasch v. United States Fidelity & Guaranty Co., 329 Ill. App. 257, 67 N.E.2d 883 (1st 
Dist. 1946); Zitnik v. Burik, 327 Ill. App. 170, 63 N.E.2d 635 (1st Dist. 1945), affirmed, 
395 Ill. 182, 69 N.E.2d 888 (1946); Jefson for use of Alber v. London Guarantee & 
Accident Co., Ltd., 293 Ill. App. 97, 11 N.E.2d 993 (1st Dist. 1937); Karton v. New 
Amsterdam Casualty Co., 280 Ill. App. 201 (1st Dist. 1935); Jackson for use of Schaer v. 
Bankers Indemnity Ins. Co., 277 Ill. App. 140 (1st Dist. 1934). See the general discussion 
of these questions in 7 APPLEMAN, INSURANCE Law & Practice, c. 185 (1942). 

**7 APPLEMAN, INSURANCE LAw & Practice § 4372 (1942). 

© Pallasch v. United States Fidelity & Guaranty Co., supra note 74. 

7 APPLEMAN, INSURANCE Law & Practice § 4416 (1942). 

** Palmer v. Bull Dog Auto Insurance Co., 294 Ill. 287, 128 N.E. 499 (1920). 
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to show directions to an agent to insure,’® or circumstances giving rise to 
an estoppel.®® But the mere alteration of a truck by putting in a new motor 
and chassis was held not to require a transfer of protection, even though the 
motor and serial numbers were thereby changed.*! 

In order to avoid hardships upon policyholders, two provisions of sig- 
nificance appear in the standard policy. One is that protection under the 
bodily injury, proper damage liability, and medical payments provisions are 
extended to a temporary automobile used as a substitute for the one insured 
while the latter is withdrawn from normal use because of its breakdown, 
repair, servicing, loss, or destruction. The second provision is one for auto- 
matic insurance to cover a newly acquired automobile provided the insured 
notifies the company within thirty days following the date of its delivery 
to him toe place insurance upon it, but subject to an exception that it does 
not apply to a situation where he has other valid and collectible insurance 
as to such vehicle. This provision has been given a liberal construction to 
accomplish its beneficial purposes.** 

In a converse manner, the standard policy protects the insured and his 
spouse, with certain exceptions, under the bodily injury, property damage, 
and medical payment provisions, while operating automobiles other than 
that insured under the contract.** This insuring agreement also covers per- 
sons or organizations legally responsible for the use of such other vehicle, 
provided it is not owned or hired by such person or organization. This 
exception would apply primarily to employers; and, if the employer owns 
or hires the vehicle, it would not obtain the benefit of such coverage but 
would be expected to carry its own insurance thereon.** 

The other primary exceptions to this non-ownership coverage are as 
follows. (1) It does not apply to an automobile owned by, registered in 
the name of, or hired as a part of a frequent use of hired automobiles by, 
the named insured, or a member of his household other than a private 
chauffeur or domestic servant. The object here is to avoid assuming the 
potential liability for operations of all vehicles in one household for a single 


*® Gianola v. United States Underwriters Co., 260 Ill. App. 300 (4th Dist. 1931). 
Note: A different result has followed as to a broker who was not the agent of the 
insurer, Metropolitan Casualty Insurance Co. of New York v. Buscher, 95 Fed. Supp. 
500 (N.D. Ill. 1950). 

* Blake for use of McPherren v. Continental Casualty Co., 278 Ill. App. 232 (1st 
Dist. 1934). 

5! Schachtrup v. The Union Automobile Indemnity Association, 303 Ill. App. 445, 
25 N.E.2d 534 (2d Dist. 1940). 

7 APPLEMAN, INSURANCE LAW & Practice § 4293 (1942). 

®° As to non-ownership of coverages in general, see 7 APPLEMAN, INSURANCE Law & 
Practice § 4454 (1942). See also Webster v. Inland Supply Co., 287 Ill. App. 567, 
5 N.E.2d 849 (1st Dist. 1936); Rodenkirk for use of Deitenbach v. State Farm Mutual 
Auto Ins. Co., 325 Ill. App. 421, 60 N.E.2d 269 (1st Dist. 1945). 

* The term “hire” probably would not apply to a mere mileage reimbursement of an 
employee for use of his personal vehicle in his business duties. 
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premium rate. (2) If the automobile is used in the business or occupation 
of the named insured, only private passenger automobiles are covered while 
operated or occupied by the named insured, his spouse, or a servant. (3) It 
excludes all accidents arising out of the operation of an automobile repair 
shop, public garage, sales agency, service station, or public parking place.® 
(4) Under the medical payments coverage, the injury must result from the 
operation of such vehicle by the named insured, spouse, or servant of one 
of them, or while such named insured or spouse is present in the vehicle. 


EXCLUSIONS 
Passenger for Hire 


One of the principal exclusions found in automobile policies reads, with 
minor changes in various forms, in the following manner: 


“This policy does not apply: (a) Under any of the coverages while 
the automobile is rented, leased, used as a public or livery conveyance, 
or used for carrying persons for a charge (the transportation on a share 
expense basis in a private passenger automobile of friends, neighbors, 
fellow employees to and from work, or school children to and from 
school shall not be deemed carrying persons for a charge), unless such 
use is specifically declared and described in this policy and premium 
charged therefor.” 


It would seem, at first glance, that this terminology would not be too 
difficult to construe. One point of ambiguity, however, would seem to 
arise immediately in conjunction with the term “used for carrying persons 
for a charge,” as to whether this imports a regular use or, instead, any use, 
however rare. Under the doctrine of strict construction, it would seem 
that such proviso would be construed against the insurer, and this has been 
the result in Illinois.*® Similarly, the automobile is not being used as a 
“livery conveyance” because the insured, upon a single occasion, transports 
persons recommended by a travel agency to a common destination for a 
charge;*? although if the vehicle is used almost wholly as a public convey- 
ance for hire, there is no question but that the insurer will be relieved of 
liability.8* 

Another question which may be presented upon future occasions is 
whether or not the parenthetical language in this provision will be subject 


*° See Lobe for use of Koziol v. Bankers Indemnity Insurance Co., 343 Ill. App. 500, 
99 NE.2d 588 (1st Dist. 1951); Rodenkirk for use of Deitenbach v. State Farm Mutual 
Auto Ins. Co., supra note 83. 

* Maringer for use of Del Boccio v. Bankers Indemnity Ins. Co., 288 Ill. App. 335, 
6 N.E.2d 307 (1st Dist. 1937). As to the general construction of the policy terms in these 
respects, see 7 APPLEMAN, INsuRANCE Law & Practice §§ 4433, 4436 (1942). 

§™ McDaniel v. Glens Falls Indemnity Co., 333 Ill. App. 596, 78 N.E.2d 111 (2d 
Dist. 1948). 


** Marmon Chicago Co. v. C. E. Heath, 205 Ill. App. 605 (1st Dist. 1917). 
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to construction under the doctrine of ejusdem generis. If so, it is likely 
that the court will read other exceptions into such provisions which are of 
a similar character and which do not increase the risk to any greater degree. 


Liability Assumed by Contract 


The standard policy expressly excludes “liability assumed by the in- 
sured under any contract or agreement.” This refers primarily to instances 
where the insured might assume an obligation to transport a passenger safely 
to a destination, and to situations where claims might arise with reference 
to cargo losses. These clearly would not be covered under the ordinary 
automobile policy where the resulting claim sounds in contract rather than 
in tort. However, the courts will not extend the policy provision beyond 
its clear intent to exclude situations from policy protection where the in- 
sured may have taken some affirmative action upon which his liability par- 
tially rests.8? 


Trailer Exclusion 


It is apparent that the hauling of a trailer normally increases the risk 
of loss. For that reason, insurance companies require separate insurance to 
be carried upon a trailer, or an additional premium paid for the extra hazard. 
The third exclusion in the standard policy removes coverage while the auto- 
mobile is used for the towing of any trailer owned or hired by the insured 
and not covered by like insurance in the company, and vice versa. Such an 
exclusion provision is valid, but will be construed against the company.” 

Illinois has permitted reformation of a policy which, through the neg- 
ligence of the agent, failed to include a trailer which was to have been 
insured.*! 


Injury to Employees 


The fourth exclusion commonly found in the standard policy excludes 
bodily injury or sickness, disease or death of any employee of the insured, 
other than domestic. It also excludes even domestic employees if such per- 
sons are covered under any state workmen’s compensation law or while 
such persons are engaged in the operation, maintenance, or repair of the 
automobile. 

It would seem that such a provision normally would be unambiguous, 
although there would be a serious question of its desirability in its present 
form. It would seem far more desirable to limit recovery only to situations 


7 APPLEMAN, INSURANCE LAw & Practice § 4329 (1942); 8 APPLEMAN, INSURANCE 
Law & Practice § 4780 (1942). See also, Blake for use of McPherren v. Continental 
Casualty Co., 278 Ill. App. 232 (1st Dist. 1934). 

7 APPLEMAN, INSURANCE LAW & Practice § 4438 (1942). 

* Stoltz v. National Indemnity Co. of Omaha, 345 Ill. App. 495, 104 N.E.2d. 320 
(1st Dist. 1952). 
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where the workmen’s compensation act actually comes into effect. At the 
present time, it would seem that if a domestic employee were engaged in 
replacing a set of spark plugs, and had a friend drive the automobile around 
the block while the employee sat beside him with his head out the door to 
listen to the sound of the motor, that any injury to him would be excluded. 
Similarly, an employer driving his secretary to her home would not be pro- 
tected under a strict construction of the language. However, the courts, 
using the doctrine of strict construction, would doubtless hold in such an 
instance that such person was not an “employee” at the time of the injury, 
assuming the duties of the relationship terminated at the office. 

While the courts have been prone to give a proper construction to 
these provisions, they are not prone to exclude coverage where any question 
of ambiguity may arise.®? 


Workmen’s Compensation 


The next provision found in some, but not all, policies, is related to 
the prior exclusion and will be discussed with it. In that provision, the 
insurer excludes any obligation for which the insured or any company as 
his insurer may be held liable under any workmen’s compensation law. It is 
felt that this proviso alone would be sufficient to protect the insurance com- 
pany and that the preceding exclusion could well be entirely omitted. How- 
ever, at least in some policies, this fifth exclusion goes on to exclude any 
liability for personal injuries “to the insured or any member of the family 
of the insured residing in the same household as the insured.” 

The exclusion of “the insured” would seem to imply that the insurance 
company seeks to relieve itself from obligations arising out of injuries either 
to the named insured or to persons who might be considered additional in- 
sureds. While such provisions have been sustained,®* it will be seen imme- 
diately that such a restriction fails to afford a complete protection to addi- 
tional insureds who might be liable to the named insured for injuries received 
by him while an occupant of the automobile. The insurance company would 
probably contend that the reason for the rule is the danger of collusion— 
but this danger exists in every host-guest case, in any event. It is probably 
for the same reason that the insurer excludes liability imposed by reason of 
injuries to members of the family of the insured residing in the same house- 
hold.®* 

Since Illinois now permits a recovery against an employer for injuries 
to a wife of an employee, injured through such employee’s negligence,” 


7 APPLEMAN, INSURANCE LAw & Practice §§ 4413-4415 (1942). 

Id. § 4409. 

* Id. §§ 4410, 4411. See also the language of the court in a somewhat different situa- 
tion in Jennings v. Illinois Automobile Club, 319 Ill. App. 587, 49 N.E.2d 847 (1st Dist. 
1943). 

* Tallios v. Tallios, 345 Ill. App. 387, 103 N.E.2d 507 (1st Dist. 1952). 
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an interesting question may arise. The employer may claim that he is pro- 
tected under the omnibus clause as a person legally responsible for the use 
thereof; and, since such employer would be an “insured” such wife would 
not be a member of his “household.” Results in this situation should be 
interesting. 


Property in Custody of Insured 


The next provision relates solely to property damage liability and ex- 
cludes “injury to or destruction of property owned by, rented to, in charge 
of or transported by the insured.” The first portion of this clause would 
seem almost to be unnecessary, since the insured cannot become legally liable 
to himself. The remainder of the exclusion would seem to be unwarranted. 

For example, the insured may have property of a friend in the auto- 
mobile and, by reason of his negligence, damage such property. Again, he 
may rent a garage from another person, and negligently run into the garage 
door, causing damage to it. The desire of the insurer to escape liability in 
such circumstances would seem to be wholly unwarranted.% The real 
purpose of this provision originally was probably to exclude liability for 
cargo losses, and it would seem desirable to modify the provision from its 
present sweeping terminology. 


Injuries to Employees and Others 


Another provision, which seems to be partially unwarranted, is the 
seventh exclusion found in some so-called standard policies, which excludes 
liability under the medical payments provision in situations where benefits 
are payable under workmen’s compensation laws, and which then goes on, 
in addition, to exclude such liability “to any person, other than an insured 
or spouse, while in or upon any other vehicle not insured hereunder.” The 
first part of the provision is all right, since it is consistent with the prior 
exclusion restricting liability as to bodily injury. But the latter part is 
totally incomprehensible. The terms “any other vehicle not insured here- 
under” raises a clear ambiguity. The prior insuring agreement with refer- 
ence to the use of other automobiles extends the medical payments coverage 
to other vehicles operated by the insured or his spouse. Yet, if such a vehicle 
were considered “insured hereunder” this exclusion would prevent liability 
from being imposed upon the company for medical payments incurred by 
passengers or guests in the vehicle. 

These provisions have not as yet been subject to construction. Since 
an ambiguity clearly exists in the respect mentioned, that ambiguity will 
be resolved against the insurance company and liability will be imposed. 


% As to cases under this provision see, 7 APPLEMAN, INSURANCE LAW & PRACTICE 
§ 4328 (1942); Welborn v. Illinois National Casualty Co., 347 Ill. App. 65, 106 N.E.2d 
142 (4th Dist. 1952). 
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It is felt that it would be desirable for the insurance companies to modify 
this language voluntarily, rather than through judicial construction. 


Violation of Law as to Age 


The eighth exclusion no longer requires the driver of an automobile 
to be licensed, but excludes losses where the operation is by any person 
under the minimum age required to obtain a license or, in any event, by 
any person under the age of fourteen years.®? This is a reasonable provision 
and will be enforced by the courts,®* even though such violation does not 
increase the risk.°° No ambiguity would seem to exist except in one con- 
ceivable situation. That is the situation where an older person is in the car 
and either seizes the wheel prior to the occurrence of the accident, or is 
considered to have been “constructively operating” the vehicle, by the 
giving of directions, etc. There has been a direct conflict in the results in 
this situation, some courts holding the insurer liable in the situation, and 
other courts choosing to relieve the insurer of liability.!° The remaining 
exclusions in the standard policy pertain to property coverages, which are 
not the subject of discussion here. They will not, accordingly, be treated. 


CONDITIONS 
Notice of Accident 
This provision states: 


“When an accident occurs written notice shall be given by or on 
behalf of the insured to the company or any of its authorized agents 
as soon as practicable. Such notice shall contain particulars sufficient 
to identify the insured and also reasonably obtainable information re- 
specting the time, place and circumstances of the accident, the names 
and addresses of the injured and of available witnesses.” 


The reasons for the above requirement are quite apparent. It is vital for 
the insurance company to be able to make a prompt investigation of an 
accident while physical damage is observable, the details of the occurrence 
are fresh in the minds of witnesses, and prior to a change in potential testi- 
mony through the persuasion of some able plaintiff’s attorney. If the com- 
pany is not given prompt notice, it may also lose opportunity for direct 
settlement with the injured party upon a much lower basis than after suit 


* Kruse v. Progress Insurance Association, 338 Ill. App. 209, 86 N.E.2d 901 (ist 
Dist. 1949). 

* Acquaviva v. Madison County Mutual Automobile Ins. Co., 285 Ill. App. 431, 
2 N.E.2d 334 (4th Dist. 1936). 

*® Universal Indemnity Insurance Co. v. North Shore Delivery Co., 100 F.2d 618 
(7th Cir. 1938), cert. denied, 306 U.S. 658, 59 Sup. Ct. 775 (1933). 

2 See Acquaviva v. Madison County Mutual Automobile Insurance Co., supra 
note 98. Also 7 APPLEMAN, INSURANCE LAw & Practice § 4403 (1942). 
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has been filed. Therefore, it may almost be presumed that the company 
is prejudiced by the failure to comply with this policy provision.'®! Such 
provisions have repeatedly been held valid.'°? Of course, such provisions 
are subjected to a reasonable construction, and protection will not neces- 
sarily be avoided because notice is not given within an hour or two after 
the occurrence. Many courts have been prone to leave the question of 
reasonableness as one of fact for jury determination,’ although a period 
of gross delay, such as sixteen months, may settle the question conclusively.’ 

If a custom exists to that effect, a broker may properly receive notice 
of an accident.'® Such notice may be given by mail to the insurer and the 
courts have held that the posting of a letter constituted a notice even though 
the insurance company denied that any such notice had been received.’ 
In fact, Illinois has even held a telephone notice sufficient, which would seem 
to place the insurer in a disadvantageous position to rebut any testimony by 
a policyholder concerning this matter.1°7 Notice may also be given by one 
other than the named insured, such as an additional insured under the 
omnibus clause.'°° 

As to what will excuse compliance with such a provision, the Illinois 
cases are not entirely in accord. It was early held that if the insured failed 
to give notice under the belief that no claim could be successfully asserted 
he thereby elected to carry the risk himself.1° More recently, it has been 
held that the giving of notice within a reasonable time after it is apparent 
that a claim may be presented, will suffice.2° It has been held also that an 
additional insured is not required to give notice unless he has knowledge of 
the fact that he is covered by the terms of the policy,‘"! and compliance 


Meyer v. Iowa Mutual Liability Insurance Co., 240 Ill. App. 431 (1st Dist. 1926); 
A. M. Forbes Cartage Co. v. Frankfort Marine, Accident & Plate Glass Ins. Co., 195 Ill. 
App. 75 (1st Dist. 1915). 

™ Heilig v. Continental Casualty Co., 280 Ill. App. 142 (1st Dist. 1935); Bradley v. 
Illinois Automobile Ins. Exchange, 227 Ill. App. 572 (2d Dist. 1923). Gallagher v. Amer- 
ican Alliance Insurance Co. of New York, 220 Ill. App. 476 (1st Dist. 1921). 

 Firebaugh v. Jumes, 341 Ill. App. 1, 92 N.E.2d 790 (1st Dist. 1950). 

™Star Transfer Co. v. Underwriters at Lloyds of London, 323 Ill. App. 90, 55 
N.E.2d 109 (1st Dist. 1944). Or 72 days; Simmon v. Iowa Mutual Casualty Co., 350 Ill. 
App. 1(2d Dist. 1952). 

1 Boston Store of Chicago v. Hartford Accident & Indemnity Co., 227 Ill. App. 192 
(1st Dist. 1922). 

2 Club Aluminum Co. for use of Frazier v. American Indemnity Co., 290 Ill. App. 
487, 8 N.E.2d 526 (1st Dist. 1936). 

7 Korch for use of Doody v. Indemnity Insurance Company of North America, 
329 Ill. App. 96, 67 N.E.2d 298 (ist Dist. 1946). 

8 Scott v. Inter-Insurance Exchange of Chicago Motor Club, 352 Ill. 572, 186 NE. 
176 (1933), affirming, 267 Ill App. 105 (1st Dist. 1932). 

10 A M. Forbes Cartage Co. v. Frankfort Marine, Accident & Plate Glass Ins. Co., 
195 Ill. App. 75 (1st Dist. 1915). 

1° Star Transfer Co. v. Underwriters at Lloyds of London, supra note 104. 

™ Scott v. Inter-Insurance Exchange, supra note 108. 
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with this provision of the policy may be excused by operation of the doc- 
trines of waiver or estoppel.” 


Notice of Claim or Suit 


This provision states: 


“If claim is made or suit is brought against the insured, the insured 
shall immediately forward to the company every demand, notice, sum- 
mons or other process received by him or his representative.” 


The same rules of construction will apply with reference to this pro- 
vision as to the preceding provision. It would seem that the courts should 
realize the significance of such a policy requirement and the importance of 
prompt notification. However, the tendency has been to construe such 
provisions liberally.1!8 

The second part of this provision requires the prompt forwarding of 
summons to the insurance company. The importance of this provision is 
immediately apparent. The insurance company will be in no position to 
defend a suit of which it has no knowledge.!'* An unreasonable delay will 
relieve the company of liability.‘ But, if no prejudice has resulted to the 
insurance company, then a different result has followed.!1® 


Limits of Liability 
A typical form of this provision is as follows: 


“The company’s limit of liability shall be as stated below, unless 
specifically amended in the declarations. 
“Liability for all damages, including damages for care and loss of 


™ Coulter v. American Employers’ Insurance Co., 333 Ill. App. 631, 78 N.E.2d 
131 (2d Dist. 1948); Poorman v. Fort Armstrong Automobile Underwriters, 269 Ill. App. 
466 (2d Dist. 1933). 

™ 8 APPLEMAN, INSURANCE LAW & PRactice, c. 198 (1942). 

™* Sandoval Zinc Co. v. New Amsterdam Casualty Co., 235 Ill. 306, 85 N.E. 219 
(1908). 

™5 Meyer v. Iowa Mutual Liability Ins. Co., 240 Ill. App. 431 (1st Dist. 1926). 
But compare Frank Parmelee Co. v. Aetna Life Insurance Co., 166 Fed. 741 (7th 
Cir. 1908). 

"6 See the dicta in Heilig v. Continental Casualty Company, 280 Ill. App. 142 (1st 
Dist. 1935), where the insurance company was successful in the Appellate Court upon 
this defense. In that case the insured was successful in having a default judgment set 
aside, and the Appellate Court inferred that the duty of the insurer was only postponed, 
and that it would be called upon to defend the pending suit. Also, a result favorable to 
the claimant has followed where the insurance company’s own acts were responsible for 
the failure to receive the summons, as in Scott v. Inter-Insurance Exchange of Chicago 
Motor Club, 352 Ill. 572, 186 N.E. 176 (1933). There, the additional insured failed to 
turn over the summons, but was not aware of the fact that he was protected under the 
policy. The insurance company knew of the suit because of service of summons upon 
the named insured, but failed to appear for the additional insured. See also Korch for 
use of Doody v. Indemnity Insurance Co., 329 Ill. App. 96, 67 N.E.2d 298 (1st Dist. 
1946) where an employee of the insurance company, upon being notified of the suit, 
stated everything would be handled by that office. 
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services, arising out of bodily injury, sickness or disease, including death 
at any time resulting therefrom, sustained by one person in any one 
accident shall not exceed $10,000; subject to the above provision re- 
specting one person, the total limit of the company’s liability for all 
damages, including damages for care and loss of services, arising out of 
bodily injury, sickness or disease, including death at any time resulting 
therefrom, sustained by two or more persons in any one accident shall 
not exceed $20,000; and for all damages, including loss of use, arising 
out of injury to or destruction of property in any one accident shall 
not exceed $5,000. 

“The limit of liability for medical payments shall not exceed $500 for 
all expense incurred by or on behalf of each person who sustains bodily 
injury, sickness or disease, including death resulting therefrom, in any 
one accident. 

“The inclusion herein of more than one insured shall not operate to 
increase the limits of the company’s liability.” 


It is clear that a company may limit the maximum amount of its liability, 
as limited to purely contractual obligations, irrespective of the number of 
judgments which may be rendered against the insured.'!7 

It has been held that a single limit applies both to direct damage and 
to consequential damages.'!§ But, where a series of accidents occurs at the 
same time—such as a multiple car collision, a question of some difficulty 
might be presented.!!9 

Normally, an insurer may pay claims so long as its funds hold out, even 
though this results in the exhaustion of the fund available for the benefit 
of other persons injured in the same occurrence.!*° 

So far as medical expenses and other claims for consequential damage 
are concerned, these are normally held to fall within the construction of 
“bodily injury” rather than “property damage.” !24 A rather substantial 
number of courts, however, have refused to allow recovery for consequential 
losses where the term “bodily injury” is used.12? The standard policy elim- 
inates any controversy in this regard, since it expressly includes damages 
for care and loss of services. 

The property damage liability clause does not raise much controversy, 
and would cover loss of use or loss of profits as well as repairs or replace- 
ment charges. So far as medical payments liability is concerned, the policy 


™™ United States Fidelity & Guaranty Co. v. First National Bank of Dundee, 137 
Ill. App. 382 (1st Dist. 1907), aff'd, 233 Ill. 475, 84 N.E. 670 (1908); Ravenswood Hos- 
pital v. Maryland Casualty Co., 280 Ill. 103, 117 N.E. 485 (1917); Lachenmyer v. Central 
Mutual Insurance Co., 284 Ill. App. 391, 2 N.E.2d 177 (3d Dist. 1936). 

"8 Ravenswood Hospital v. Maryland Casualty Co., 280 Ill. 103, 117 N.E. 485 (1917), 
affirming, 203 Ill. App. 343 (1st Dist. 1917). 

4° 8 APPLEMAN, INSURANCE Law & Practice § 4891, n. 8 (1942). 

20 Id. § 4892. 

1 Ravenswood Hospital v. Maryland Casualty Co., supra note 118; Briggs Hotel 
Co. v. Zurich General Accident & Liability Ins. Co., 213 Ill. App. 334 (1st Dist. 1919). 

#28 APPLEMAN, INSURANCE LAW & Practice § 4893, n. 36, 37, 38 (1942). 
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provision would apply to ambulance, medical, nursing, hospital, and funeral 
expenses. It would also cover appliances and other devices which are neces- 
sary in the care or treatment of the individual in question.!** Of course, 
the liability of the company does not stop wholly with contractual obliga- 
tions, as has been seen heretofore in discussing possible liabilities from 
negligent refusal to settle, or the negligent handling of a case. In such event, 
the insurer may be liable for all direct loss to the policyholder, including 
attorney’s fees. In any event, it is liable for the costs and expenses of litiga- 
tion,!?4 as well as for any interest accruing upon the judgment. This is true 
even though the amount of such interest causes the total to exceed the 
policy limits.125 Normally, however, an insurance company will not be liable 
for penalties imposed in the form of attorney’s fees or otherwise, by statute, 
where its defense was conducted in good faith.!?¢ 


Action Against Company 


This provision reads as follows: 


“No action shall lie against the company unless, as a condition prece- 
dent thereto, the insured shall have fully complied with all the terms 
of this policy, nor until the amount of the insured’s obligation to pay 
shall have been fully determined either by judgment against the insured 
after actual trial or by written agreement of the insured, the claimant 
and the company. 

“Any person or organization or the legal representative thereof who 
has secured such judgment or written agreement shall thereafter be 
entitled to recover under this policy to the extent of the insurance 
afforded by this policy. Nothing contained in this policy shall give 
any person or organization any right to join the company as a co- 
defendant in any action against the insured to determine the insured’s 
liability. 

“Bankruptcy or insolvency of the insured or of the insured’s estate 
shall not relieve the company of any of its obligations hereunder.” 


It will be seen that the intention of the insurance company is to limit 
the company’s liability to situations where such liability has been determined 
by final judgment or by an agreement to which it is a party, and to give 
such third party no greater rights than those possessed by the insured. In 
the usual instance, the judicial constructions of this provision have given 


23 Id, § 4896. Thus, a dental bridge will be covered. Gasul v. Michigan Mutual 
Liability Co., 345 Ill. App. 607, 104 N.E.2d 122 (1st Dist. 1952). 

4 Ravenswood Hospital v. Maryland Casualty Co., supra note 118. 

#5 Ibid. Lachenmyer v. Central Mutual Ins. Co., 284 Ill. App. 391, 2 N.E.2d 177 
(3d Dist. 1936). 

26T eyden Premier Cab Co. v. Citizens Casualty Co. of New York, 323 Ill. App. 436, 
55 N.E.2d 829 (1st Dist. 1944); McDaniel v. Glens Falls Indemnity Co., 333 Ill. App. 596, 
78 N.E.2d 111 (2d Dist. 1948); Cross v. Zurich General Accident & Liability Ins. Co., 
184 F.2d 609 (7th Cir. 1950). Note: In the latter two cases, the insurer had disclaimed 
liability for a policy defense, so that these holdings are of even greater significance. 
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effect to this intention.127 Thus, to recover, the injury must be covered by 
the policy in question,!? and the third party is subject to valid policy 
defenses which could have been asserted against the policyholder.’2® Of 
course, such third person cannot be prejudiced by any agreement as to 
nonliability made between the policyholder and the company.'*° In fact, 
under forms of policies required by statute, policy defenses disappear,!*! 
and it is likely that a similar result will follow in construing policies furnished 
under financial responsibility acts, where the insured is a person to whom 
the requirements of such statute apply.!*? 

Since the standard policy is a policy of liability, rather than of indem- 
nity, insurance, the injured party, upon a final judgment being entered, 
may sue the insurer directly thereon.'** Such remedies as garnishment and 
attachment are available for this purpose, in addition to direct suit.18* Of 
course, the judgment must be a final one, which imports a judgment upon 


™ Zimek v. Illinois National Casualty Co., 370 Ill. 572, 19 N.E.2d 620 (1939); Sim- 
mon v. Iowa Mutual Casualty Co., 350 Ill. App. 1 (2d Dist. 1952); Muthart for use of 
Zitnik v. Burik, 327 Ill. App. 170, 63 N.E.2d 635 (1st Dist. 1945), aff’d, 395 Ill. 182, 69 
N.E. 2d 888 (1946); Schachtrup v. Union Automobile Indemnity Association, 303 Ill. App. 
445, 25 N.E.2d 534 (2d Dist. 1939); Ladone for use of Ware v. National Casualty Co., 
279 Ill. App. 258 (1st Dist. 1935). However, the rights of the third person cannot be 
barred by a policy provision which is in violation of statute, such as a twelve month 
limitation upon the time for suit. Trust Co. of Chicago v. Iroquois Auto Insurance Under- 
writers, 285 Ill. App. 317, 2 N.E.2d 338 (1st Dist. 1936). 

™* Maringer v. Bankers Indemnity Insurance Co., 288 Ill. App. 335, 6 N.E.2d 307 
(1st Dist. 1937). 

 Zitnek v. Burik, 395 Ill. 182, 69 N.E.2d 888 (1946); Hill v. Standard Mutual 
Casualty Co., 110 F.2d 1001 (7th Cir. 1940). 

* Scott v. Freeport Motor Casualty Co., 392 Ill. 332, 64 N.E.2d 542 (1946); 8 APPLE- 
MAN, INSURANCE LAW & Practice § 4812, n. 23, 24 (1942). 

* France v. Citizens Casualty Co. of New York, 400 Ill. 55, 79 N.E.2d 28 (1948); 
Illinois Casualty Company v. Krol, 324 Ill. App. 478, 58 N.E.2d 473 (1st Dist. 1944); 
Roberts v. Central Mutual Insurance Co., 285 Ill. App. 408, 2 N.E.2d 132 (4th Dist. 1936). 

2 8 APPLEMAN, INSURANCE LAW & Practice § 4818, n. 22 (1942). This would be 
true up to the policy limit required by the statute. See Landis for use of Talley v. New 
Amsterdam Casualty Co., 347 Ill. App. 560, 107 N.E.2d 187 (4th Dist. 1952). 

*® Richardson v. Subscribers at Inter-Insurance Exchange of Chicago Motor Club, 
291 Ill. App. 606, 9 N.E.2d 488 (1st Dist. 1937); Lachenmyer v. Central Mutual Insurance 
Co. of Chicago, 284 Ill. App. 391, 2 N.E.2d 177 (3rd Dist. 1936). 

4 Zimek v. Illinois National Casualty Co., 370 Ill. 572, 19 N.E.2d 620 (1939); A-1 
Cleaners and Dyers for use of Sheldon v. American Mutual Liability Ins. Co., 307 IIl. 
App. 64, 30 N.E.2d 87 (1st Dist. 1940); Rowoldt for use of Flanagan v. Cook County 
Farmers Mutual Ins. Co., 305 Ill. App. 93, 26 N.E.2d 903 (1st Dist. 1940); Fisher for use 
of Kiniry v. Associated Underwriters, Inc., 294 Ill. App. 315, 13 N.E.2d 809 (1st Dist. 
1938); Brooks for use of Seiden v. Hartford Accident & Indemnity Co., 293 Ill. App. 
635, 13 N.E.2d 104 (1st Dist. 1938); Jefson for use of Alber v. London Guarantee & 
Accident Co., Ltd., 293 Ill. App. 97, 11 N.E.2d 993 (1st Dist. 1937); Maringer for use of 
Del Boccio v. Bankers Indemnity Ins. Co., 288 Ill. App. 335, 6 N.E.2d 307 (1st Dist. 
1937); Pogline v. Central Mutual Ins. Co. of Chicago, 280 Ill. App. 5 (2d Dist. 1935); 
Ladone for use of Ware v. National Casualty Co., 279 Ill. App. 258 (1st Dist. 1935); 
Bartkowski for use of Block v. Commercial Casualty Ins. Co., 275 Ill. App. 497 (1st Dist. 
1934); Wold for use of Wegener v. Glens Falls Indemnity Co., 269 Ill. App. 407 (ist 
Dist. 1933). 
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which no appeal is pending and which is no longer reviewable.'** It is not 
necessary, however, to show an execution unsatisfied against the insured in 
the first instance in order to maintain such suit.13® Of course, under older 
forms of policies which were wholly of an indemnity character, an injured 
person would have had no right of action against the insurance company at 
all, since there would be no privity of contract.157 


Cooperation 


The intervening conditions of the standard policy are not of significance 
for a consideration of our problems arising here. The next important re- 
quirement of the policy is one pertaining to the conduct of the insured, and 
is one which has led to considerable legal controversy. That provision reads 
as follows: 


“The insured shall cooperate with the company and, upon the com- 
pany’s request, shall attend hearings and trials and shall assist in effect- 
ing settlements, securing and giving evidence, obtaining the attendance 
of witnesses and in the conduct of suits. The insured shall not, except 
at his own cost, voluntarily make any payment, assume any obligation 
or incur any expense other than for such immediate medical and sur- 
gical relief to others as shall be imperative at the time of accident.” 


The purpose of the provision is obvious. It ties in closely with preced- 
ing provisions giving the insurer the right to defend the case. Here, the 
company requires the insured to cooperate, since without his cooperation 
a successful defense is well-nigh impossible. For this reason, such provisions 
have been held valid and binding.!** A breach of such provision normally 
will relieve the insurance company of liability.1®° Since such failure of the 
insured merely creates an exception from coverage, it is not necessary for 
the insurer to cancel the policy in order to relieve itself of liability.14° 

It is normally considered the duty of the insured to comply with the 
policy terms in a reasonable and substantial manner, such as by making a 
full and truthful disclosure of information required, assisting in locating 


*5 Roberts v. Central Mutual Ins. Co., 285 Ill. App. 408, 2 N.E.2d 132 (4th Dist. 
1936). However, a suit is not premature even though the appeal period has not run 
if it is shown that no appeal was taken thereafter. Landis for use of Talley v. New 
Amsterdam Casualty Co., 347 Ill. App. 560, 107 N.E.2d 187 (4th Dist. 1952), relying upon 
Hardware Mutual Casualty Co. v. Wendlinger, 146 F.2d 984 (4th Cir. 1944). 

6 Hannig v. Hartford Accident & Indemnity Co., 342 Ill. App. 539, 97 N.E.2d 476 
(2d Dist. 1951). 

* Kinnan v. Fidelity & Casualty Co., 107 Ill. App. 406 (1st Dist. 1903). 

88 Blake for use of McPherren v. Continental Casualty Co., 278 Ill. App. 232 (1st 
Dist. 1934). 

8 Schneider v. Autoist Mutual Insurance Co., 346 Ill. 137, 178 N.E. 466 (1931); 
Durbin for use of Ferdman v. Lord, 329 Ill. App. 333, 68 N.E.2d 537 (1st Dist. 1946); 
Harrison v. United States Fidelity & Guaranty Co., 255 Ill. App. 263 (1st Dist. 1929). 

4 Schneider v. Allen, 259 Ill. App. 543 (1st Dist. 1931), aff’d, 346 Ill. 137, 178 N.E. 
466 (1931). 
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witnesses, and rendering any other possible assistance in the defense of the 
case.!#1_ The insurer would have no right to request the policyholder to 
suppress evidence nor to testify untruthfully.14? In fact, certain Illinois 
cases have refused to relieve the insurer of liability even where untruthful 
information was originally given to the company, but where the court felt 
that the insurance company had not been prejudiced.'** The insured also 
has the right to refuse to give a statement prior to consulting an attorney.'** 

The same duties imposed upon the named insured under the terms of 
such agreement apply also to any additional insured who seeks the protec- 
tion of the policy.'#® Among the duties both expressly and impliedly im- 
posed by this provision is the duty:to attend trial. It is a rather difficult 
thing to try a lawsuit without a client, and the disappearance of the insured 
and his failure to attend trial would relieve the insurance company of its 
obligation to defend under the policy.14® This does not, however, create 
a duty which is wholly independent of the insurer’s conduct. For example, 
if the insured is financially unable to attend trial, the company may be 
required to assist him in this regard.'#7 Similarly, if the insurance company 
failed to give adequate notice to the insured concerning his required appear- 
ance, liability has been imposed. This has been held where a telegram was 
sent to a place where the insured could no longer be found.'*8 A similar 
result was reached where registered letters were sent to three different 
addresses of the insured, but no follow-up was made to ascertain whether 
or not he received such notices;!#® and leaving word for the insured at a 
tavern the day before a trial was held insufficient.1®° 


™ Patton v. Washington Insurance Exchange, 288 Ill. App. 594, 6 N.E.2d 472 
(2d Dist. 1937). 

* Blake for use of McPherren v. Continental Casualty Co., 278 Ill. App. 232 (1st 
Dist. 1934). 

*®8 Acquavia v. Madison County Mutual Automobile Ins. Co., 285 Ill. App. 431, 
2 N.E.2d 334 (4th Dist. 1936); Rowoldt for use of Flanagan v. Cook County Farmers 
Mutual Insurance Co., 305 Ill. App. 93, 25 N.E.2d 903 (1st Dist. 1940). But compare, 
Metropolitan Casualty Insurance Co. of New York v. Richardson, 81 Fed. Supp. 310 
(S.D. Ill. 1948); Harrison v. United States Fidelity & Guaranty Co., 255 Ill. App. 263 
(1st Dist. 1929). 

™ Durbin for use of Ferdman v. Lord, 329 If. App. 333, 68 N.E.2d 537 (1st Dist. 
1946). 

“5 Muthart for use of Zitnik v. Burik, 327 Ill. App. 170, 63 N.E.2d 635 (1st Dist. 
1945), aff'd, 395 Ill. 182, 69 N.E.2d 888 (1946). 

46 Schneider v. Autoist Mutual Insurance Co., 346 Ill. 137, 178 N.E. 466 (1931); 
Muthart for use of Zitnik v. Burik, supra note 145; Durbin for Use of Ferdman v. Lord, 
supra note 144; Patten v. Washington Insurance Exchange, 228 Ill. App. 594, 6 N.E.2d 
472 (2d Dist. 1937). 

418 APPLEMAN, INSURANCE LAW & Practice § 4787, n. 44 (1942). 

“8 Duffy v. Fort Dearborn Casualty Underwriters, 270 Ill. App. 143 (1st Dist. 1933). 

4 Panczko for use of Enright v. Eagle Indemnity Co. of New York, 346 Ill. App. 
144, 104 N.E.2d. 645 (1st Dist. 1952). But compare Patton v. Washington Insurance Ex- 
change, 288 Ill. App. 594, 6 N.E.2d 472 (2d Dist. 1937), where a registered letter was 
also sent, but in that case a return receipt being executed by the insured’s wife. 

8 Fannig v. Hartford Accident & Indemnity Co., 342 Ill. App. 539, 97 N.E.2d 476 
(2d Dist. 1951). 
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Where the insured fails to appear at the time of trial, it is clear that the 
insurance company is confronted with a gamble, no matter which course 
it takes. If it withdraws from the defense, and the court should later hold 
that it was not relieved from liability, it will be faced with a large default 
judgment. If it elects to proceed with the defense, it is deprived of the 
testimony of its insured, and may be held to have waived its rights. The 
withdrawal procedure was used successfully in the Patton case.1*! As to 
whether or not a waiver arises from continuing the defense, a conflict in 
authority exists.'5? 

The above policy condition also requires the insured to assume no 
obligations. The courts would be reluctant to penalize the policyholder 
and the injured third person by denying liability on the part of the com- 
pany merely because the insured may have made a truthful verbal or written 
statement concerning the correct facts of the accident, even though it may 
constitute an admission against interest.53 The above condition does ex- 
pressly give the right to the insured to assume responsibility, irrespective of 
legal liability, for immediate medical and surgical relief to others as shall 
be imperative at the time of accident. Under this so-called “first aid” 
clause, such liability is not limited to ambulance transportation and to imme- 
diate bandaging, but includes such treatment as is imperative at the time— 
excluding further treatment which may be necessary to effect a complete 
recovery.1%4 


Subrogation 


The subrogation provisions of the policy do not arise in conjunction 
with tort claims under automobile policies, to any great degree. Primarily, 
the representation of insurance companies upon such claims arises by reason 
of property damage to the vehicle insured.'*> In Illinois, such a claim may 
be brought either in the name of the insured or in the name of the insurance 
company which has succeeded to his rights, and in such event the company 
has no greater or no lesser rights than those possessed by the insured.!5* 


** Patton v. Washington Insurance Exchange, 288 Ill. App. 594, 6 N.E.2d 472 
(2d Dist. 1937); see also Muthart for use of Zitnik v. Burik, 327 Ill. App. 170, 63 N.E.2d 
635 (1st Dist. 1945), aff'd, 395 Ill. 182, 69 N.E.2d 888 (1946). 

2 A federal case from this area found a waiver to exist. Norwich Union Indemnity 
Co. v. Haas, 179 F.2d 827 (7th Cir. 1950). The contrary result was reached in Durbin for 
use of Ferdman v. Lord, 329 Ill. App. 333, 68 N.E.2d 537 (1st Dist. 1946). 

83 Blake for use of McPherren v. Continental Casualty Co., 278 Ill. App. 232 (1st 
Dist. 1934); 8 APPLEMAN, INsuRANCE LAw & Practice § 4780 (1942). 

4 Id. § 4895. 

185 6 APPLEMAN, INSURANCE LAW & PRActice, c. 174-176 (1942). 

6 Byalos v. Matheson, 243 Ill. App. 60 (1st Dist. 1926), aff'd, 328 Ill. 269, 159 N.E. 
242 (1927). 
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Other Insurance 


The first paragraph of this condition reads as follows: 


“If the insured has other insurance against a loss covered by this 
policy the company shall not be liable under this policy for a greater 
proportion of such loss than the applicable limit of liability stated in 
the declarations and insuring agreements bears to the total applicable 
limit of liability of all valid and collectible insurance against such loss; 
provided, however, the insurance with respect to temporary substitute 
automobiles under Insuring Agreement IV or other automobiles under 
Insuring Agreement V shall be excess insurance over any other valid 
and collectible insurance available to the insured, either as an insured 
under a policy applicable with respect to said automobiles or other- 
wise.” 


The effect of these provisions varies to a large degree, depending upon 
the situation presented. It is clear that if the insured has collected from one 
insurance company, he cannot collect also from another.'57 

One must resort to the policy language to determine the liability where 
apparently overlapping coverages exist.!5% Where a provision expressly 
excludes other insurance, and the rights of additional insureds are concerned, 
such a provision has been enforced.!®® Ordinarily, an omnibus clause would 
constitute primary insurance and a non-ownership policy (with an excess 
insurance clause) would constitute only excess insurance.'® 


CONCLUSION 


It will be seen, from the foregoing material that there is no simple and 
clean-cut answer to the question of construction of automobile policies. 
Actually, this discussion has been greatly abbreviated, and many matters 
have been omitted, because of space limitations. It must be realized that 
such a contract actually constitutes a multitude of contracts, each of which 
imposes separate and independent obligations upon the company, and with 
interrelated exclusions and exceptions to which reference must constantly 
be made. 

These problems are not simple of determination. One must consider 
not only the language of the contract but the intention of the parties and 
the risks which normally exist and which persons would consider to be 
hazards proper to be covered. With this must be taken into consideration 


*™ General Motors Acceptance Corp. v. Keran, 314 Ill. App. 320, 41 N.E.2d 211 
(1st Dist. 1942). 

#88 Zurich General Accident & Liability Insurance Co. v. Clamor, 124 F.2d 717 (7th 
Cir. 1941). 

* Bankers Life Co. v. Union Automobile Indemnity Association, 326 Ill. App. 83, 
61 N.E.2d 577 (3d Dist. 1945). 

1 General Motors Acceptance Corp. v. Keran, supra note 157. See discussion 
8 APPLEMAN, INSURANCE LAw & Practice § 4914 (1942). 
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the doctrine that a technical contract prepared by a commercial organiza- 
tion, such as an insurance company, will be construed most strongly against 
it where ambiguity exists. Both the company and the policyholder owe a 
high duty of good faith to each other. Since the rights of the public gen- 
erally are involved, rather than purely contractual relationships between two 
or more persons, it is important that such provisions be construed not only 
liberally, but wisely. And it is recommended that companies hold the re- 
strictions upon coverage to an absolute minimum which will safeguard them 
against wholly unanticipated risks and the possibilities of fraud, and delete 
matters of purely technical defense from such policies. 
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Notes 


AUTOMOBILE ACCIDENT COMPENSA- 
TION INSURANCE RECONSIDERED 


NINETEEN FIFTY-TWO made tragic history as the most disastrous year 
for motor vehicle accident casualties ever experienced in the United States. 
Despite the efforts of public officials, safety engineers, and the large propor- 
tion of careful drivers, the number of traffic accidents continues to in- 
crease.” For more than three decades the compensation of automobile acci- 
dent victims has been recognized as.one of our greatest social problems. The 
basic problem was stated concisely by a New York legislative committee in 
1937; 8 

“Unfortunately it does not seem at all likely that automobile accidents 
can ever, even substantially, be eliminated. As long as motor vehicles 
capable of speeds up to 100 miles an hour are operated in constantly 
increasing numbers on our streets and highways by persons possessing 
all of the frailties of human nature, automobile accidents are bound to 
happen and naturally people will be killed and injured. 

“Thus we are faced with the problem of furnishing compensation to 
those who in automobile accidents are themselves injured or who are 
deprived of support by the death in such accidents of those upon whom 
they are dependent.” 


Herbert Hoover long ago stated that while the importance of the motor 
vehicle in our society must not be under-estimated, the problem of highway 
safety is one which must be approached in terms of those who are injured.‘ 
The plight of the motor vehicle accident victim is a social problem of great 
magnitude, apart from the individual misery and grief thereby inflicted, 
because of the resulting losses in income or wages, medical expenses, and 
in many instances the deprivation of support of the victim’s dependents.® 

The appearance of the automobile on a mass scale and the resulting in- 
crease in traffic injuries and fatalities have given rise to a questioning of the 
adequacy of traditional legal institutions and tort doctrines in compensating 
accident victims for personal injuries.6 Lawyers and sociologists have pon- 


* 37,600 persons were killed and 2,090,000 injured by motor vehicle accidents in 
1952. See the annual release of traffic accident data by the Travelers Insurance Company. 

? Note, Auto Accidents—W hat Shall We Do About Them?, 27 Munn. L. Rev. 103, 
105 (1942). 

*State of New York Legislative Document No. 84: Report oF THE Joint LEGISLA- 
TIVE COMMITTEE TO INVESTIGATE AUTOMOBILE INSURANCE 14 (1937). 

“ Address delivered before the National Conference on Street and Highway Safety 
at Washington, D.C., Dec. 15 and 16, 1924. 

5 Grad, Recent Developments in Automobile Accident Compensation, 50 Cot. L. 
REv. 300, 301 (1950). 

* James and Law, Compensation for Auto Accident Victims: A Story of Too Little 
and Too Late, 26 Conn. B.J. 70 (1952). 
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dered the proper objectives of legislation relating to compensation for such 
injuries and detailed plans have been drafted in pursuance of those objectives. 

Among the more frequently suggested proposals has been that of the 
automobile accident compensation insurance plan. An attempt will be made 
to analyze certain aspects of the problem and to reconsider the potential 
advantages and disadvantages of the proposal without making any attempt 
to reach a conclusion as to its desirability or workability. 


EXISTING LEGISLATION 


Although a number of solutions to the problem of the uncompensated 
motor vehicle accident victim have been proposed, only two have met with 
legislative favor in the United States: (1) financial and safety responsibility 
laws and (2) compulsory motor vehicle liability insurance legislation. 


Financial and Safety Responsibility Laws 


The answer of the vast majority of American legislative bodies to the 
problem of the compensation of automobile accident victims has been the 
enactment of financial responsibility laws.? The initial financial responsi- 
bility statute was enacted in Connecticut in 1925. Particular provisions in 
these early statutes varied considerably among the enacting states but, in 
general, they provided for license revocation only in the event of (1) a 
criminal conviction arising from the operation of a motor vehicle or (2) 
failure to satisfy a judgment arising out of a motor vehicle accident. Some 
statutes provided for the permanent suspension of both driving privileges 
and motor vehicle registration of the debtor until the judgment had been 
satisfied. Other acts required only proof of responsibility in the event of 
future accidents without making any requirement as to the satisfaction of 
a prior judgment.® 

Modifications of these statutes, beginning in New Hampshire in 1937, 
have been classified as “security” as well as “proof” acts. They commonly 
require not only “proof” of financial responsibility for the future but the 
deposit of “security” to cover damages inflicted in the initial accident.® A 
guarantee is thus made of the satisfaction of a judgment awarded to an 


"See, for example, Inu, Rev. Stat., c. 95%, §§ 58b et seq. (1951). Legislation of this 
general nature has been enacted in all but six states. See Collins, Implementation of 
Public Policy Against the Financially Irresponsible Motorist, 19 Brooxtyn L. Rev. 11 
(1952). 

* Note, Motor Vehicle Financial and Safety Responsibility Legislation, 33 Iowa L. 
Rev. 522 (1948) (summary of this type of legislation and its historical development). 

* Id. at 526. A good discussion of these statutes may be found in Braun, The Need 
for Revision of Financial Responsibility Legislation, 40 Itt. L. Rev. 237 (1945); McNiece 
and Thornton, Automobile Accident Prevention and Compensation, 27 N.Y.U. L. Rev. 
585 (1952). 
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innocent victim of the initial accident.!° The “security” type law has been 
adopted by twenty-eight states. 


Among the desirable effects of such legislation have been substantial 
increases in the percentages of insured motor vehicles, generally to about 
seventy-five per cent of the total number of registered vehicles.’ A fur- 
ther effect of the “security” type of safety responsibility law has been to 
“induce settlement of claims by persons involved in accidents, or to compel 
such persons to deposit security,” thus reducing the number of motor 
vehicle accident victims who are not compensated for their injuries.’® 


Compulsory Liability Insurance 


In theory, compulsory insurance is a simple and direct approach to the 
problem of the uncompensated automobile accident.'* But the experience 
in Massachusetts, where a compulsory law was enacted in 1925,'5 effective 
in 1927, has been unsatisfactory in the opinion of many writers.® Its ap- 
parent failure is also indicated by the rejection of such legislation in a num- 
ber of other states.!7 The Massachusetts statute requires an applicant for 
motor vehicle registration to present proof that he is insured.1* The opera- 
tion of this statute thus guarantees the availability of a financially responsible 
defendant in virtually all cases other than those in which a vehicle is being 
operated in violation of the law. 


Criticism of the Massachusetts law has centered upon the fact that 
premiums for liability insurance in Massachusetts “have risen to almost pro- 


*” Braun, supra note 9, at 237. 

“Wilson, The Texas Safety-Responsibility Act, 4 Baytor L. Rev. 1, 2 (1951). 

» “The reason for this increase is that motorists fear the impact that the law may 
have upon them if they should become involved in accidents without having previously 
purchased insurance.” Report ON AUTOMOBILE LIABILITY INSURANCE: Legislative Research 
Committee of North Dakota 119 (1950). Also note the statistical experience in New 
Hampshire and New York. McNiece and Thornton, supra note 9, at 608. 

REPORT ON AUTOMOBILE LIABILITY INSURANCE, supra note 12, at 119. 

“Braun, supra note 9, at 238. 

** Mass. ANN. Laws, c. 90, § 34 A-J; c. 175, § 113 A-G (1946). 

See, for example, Braun, supra note 9, at 239. 

Note, Motor Vehicle Financial and Safety Responsibility Legislation, 33 Iowa L. 
Rev. 522, 523 (1948). “Since the enactment of the law in Massachusetts, some eighteen 
legislative committees and commissions from other states and Canadian provinces, in- 
cluding those from New York, Virginia, California and Maryland have carefully studied 
the subject of compulsory insurance and the operation of the Massachusetts law. All of 
these except one, reported adversely on a compulsory law and in the one state in which 
the commission reported favorably, the legislature rejected a compulsory bill.” Report 
oN AUTOMOBILE LIABILITY INSURANCE, supra note 12, at 8. But the principle of compulsory 
insurance has been accepted in a few states though restricted to youthful owners and 
operators. Townsend, Legal Problems Presented by Motor Vebicle Safety-Responsibility 
Laws, 286 Ins. L.J. 803 (1946). 

8 See the discussion of this provision in Elsbree and Roberts, Compulsory Insurance 
and Motor Vehicle Accidents, 76 U. or Pa. L. Rev. 690 (1928). 
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hibitive amounts,” and the great increase in the volume of automobile acci- 
dent litigation in that state.!® 


INADEQUACIES OF PRESENT SYSTEM OF COMPENSATION 


One of the principal purposes of both financial responsibility and com- 
pulsory insurance laws is to guarantee the availability of a financially re- 
sponsible defendant. Compulsory insurance legislation is the more satisfac- 
tory in this regard although the combination of financial responsibility laws 
and the creation of a state unsatisfied judgment fund would appear to yield 
substantially the same results. But an evaluation of either type of legislation 
in terms of the objective of compensating the victims of automobile accidents 
reveals its inadequacy. Such statutes are only indirectly compensation 
measures.”° They are confined to the problem of the financially irresponsible 
motorist which is only a limited portion of the greater problem of the un- 
compensated automobile accident.?! 

Presupposing that sound considerations of public policy demand that 
all, or substantially all, automobile accident victims should receive com- 
pensation, the existing financial and safety responsibility and compulsory 
liability insurance legislation is defective as to the following groups: (1) 
the accident victims who are unable to obtain a judgment either because 
the driver was not at fault, or there is an insufficiency of proof to establish 
that fault, or there is a failure to identify the motor vehicle operator, or the 
victim has been contributorily negligent; and, in all states but Massachu- 
setts, (2) the unfortunate individual who is the initial victim of a negligent 
motorist.?? It is upon this basis that the proponents of automobile accident 
compensation plans insist that financial responsibility and compulsory insur- 
ance laws are only partial solutions of the problem.” 

In discussing other inadequacies of present solutions to the problem 
of automobile accident compensation and loss distribution, consideration 


* Braun, supra note 9. Critical comments on the Massachusetts experience may be 
found in Note, Motor Vehicle Financial and Safety Responsibility Legislation, 33 Iowa 
L. Rev. 522, 524 (1948). For a summary of other objections to the Massachusetts com- 
pulsory insurance law see Report ON AUTOMOBILE LIABILITY INSURANCE, supra note 12, 
at 20. 

Note, New Approach to Problem of Motorist Financial Responsibility Misses 
Mark, 1 Sran. L. REv. 263, 270 (1949). 

** Collins, supra note 7. 

* This class of accident victims is still given relatively little protection. The estab- 
lishment of unsatisfied judgment funds similar to those in North Dakota and a number 
of Canadian provinces might serve to solve this problem. (See N.D. Rev. Cope, 
§ 39-1702 (Supp. 1949); also see the discussion of the operation of such a statute in 
REpPorT ON AUTOMOBILE LIABILITY INSURANCE, supra note 12, at 132 et seq.) But it has 
been objected that such an act makes the insured motorist bear the burden of the un- 
insured motorist, for under such a plan all drivers must contribute payments to the fund. 
McNiece and Thornton, supra note 9, at 608. The persuasiveness of this argument is 
somewhat questionable. 

3 McNiece and Thornton, supra note 9, at 609. 
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must initially be given to the factual findings and conclusions of the 1932 
Columbia Report on automobile accident compensation *4 and later surveys 
which have in large measure confirmed the conclusions of that committee.” 
The conclusions of the Columbia committee after an extensive survey, to- 
gether with the confirming report of a later survey, have been summarized 
in a recent law review article: 76 


“(1) most accident victims belong to low income groups which are 
least able to bear financial burdens and are least likely, by insurance 
or otherwise, to make provision for such burdens; 

(2) where the defendant is not insured, a victim generally receives 
no payment, and where payment is made it is mainly in cases with 
trivial injuries; and 

“(3) where the defendant is insured, some payment is made in most 
cases; such payment is usually adequate where the injury is not serious, 
but often fails to cover the loss in fatal or permanent disability cases.” *7 


In short, the failure of present solutions to the problem of automobile acci- 
dent compensation casts its greatest burden upon the low income groups and 
is most pronounced in fatal and permanent disability cases.?* 


Judicial delay in awarding compensation to automobile accident victims 
as a result of court congestion is a basic defect in metropolitan areas. The 
fact that most accident victims are the members of lower income groups 
is here particularly significant. The resulting financial pressure upon the 
victim and his family often results in settlements favorable to the insurer. 
The prospect of expensive, protracted, and perhaps unfruitful litigation 
proves destructive of the incentive to resort to legal action for com- 
pensation.”® 


** REPORT BY THE COMMITTEE To STUDY COMPENSATION FOR AUTOMOBILE ACCIDENTS 
(Columbia Univ. Council for Research in the Social Sciences 1932) (hereinafter referred 
to as CoLumBiA Report). This report is the product of an unparalleled factual survey 
of the motor vehicle accident compensation problem by a committee of distinguished 
lawyers and judges. 

* See, for example, the discussion of the report of the Yale University survey in 
MeNiece and Thornton, supra note 9, at 585. 

6 Td. at 588. 

* For another summary of the findings of the Columbia committee and a study of 
recent automobile accidents involving personal injury in New Haven, Connecticut, see 
James and Law, supra note 6, at 78. 

*® Perhaps the findings of the Columbia committee should not be accepted as con- 
clusive inasmuch as twenty years have passed since the survey by that group. But it is 
significant that there is no comparable collection of data conflicting with that collected 
and collated by the Columbia group. All subsequent published studies have arrived at 
the same general factual conclusions. 

 McNiece and Thornton, supra note 9, at 590. It is not within the scope of this 
note to discuss the many proposals relating to remedies for the problem of court con- 
gestion. It may be noted, however, that among the possibilities for lessening the law’s 
delay in this area are the elimination of the jury trial, pleading reforms, expansion of the 
mechanism of summary judgments, increased utilization of the pre-trial conference, an 
increase in the number of judges, an improved judicial organizational structure which 
would facilitate the inter-court assignment of judges, and the transferring of automobile 
accident compensation litigation, in whole or in part, to an administrative tribunal. 
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But the inadequacy of present solutions to the problem of compensat- 
ing the automobile accident victim is not confined to the denial of a remedy 
to the injured party who is not entitled to recovery under common law 
principles because of contributory fault ®° or because the other party to 
the accident was not negligent. Nor is it confined to the problem of court 
congestion and delay. For the Columbia Report concluded that compensa- 
tion is often unavailable under the present system, which predicates liability 
upon fault, even when the other party to the accident has been at fault and 
there has been no contributory negligence.*! 

Several limitations upon the “right” of recovery may be noted. First, 
if the negligent party or his insurance company do not voluntarily pay 
compensation, the injured party or his survivors must judicially establish 
the fault of the other party and the resulting damages. The production of 
the necessary evidence is often a great problem.5? Second, the judge or 
jury, as the case may be, may disbelieve the evidence offered or may believe 
the contrary evidence produced by the defendant. Third, although a judg- 
ment is obtained, the compensation awarded may be inadequate or the satis- 
faction of the judgment delayed by an appeal. Fourth, the defendant may 
have no property from which the judgment may be satisfied. Fifth, where 
the injury is not great, the necessary time and money expended in obtain- 
ing and satisfying a judgment may exceed the value of the compensation 
awarded. “Consequently under the existing law, a meritorious claimant in 
legal theory may not in fact receive adequate compensation or any com- 
pensation at all for the injury received.” ** It is this deficiency in the 
existing legal system of accident compensation and loss distribution, as well 
as the inability of the contributorily negligent accident victim and the vic- 
tim of an accident in which there has been no “fault” to recover compensa- 
tion, which has resulted in the proposal of motor vehicle accident compen- 
sation insurance. 


COMPENSATORY INSURANCE PROPOSAL 
The Plan 


The first proposal of a compensatory insurance plan for automobiles 


*° A possible improvement in this phase of the law would be the enactment of a 
comparative negligence statute. 

“In one of the earliest articles advocating the extension of the workmen’s com- 
pensation principle to the compensation of automobile accident victims, Weld A. Rollins 
contended that the plaintiff is at a great disadvantage in negligence litigation. Rollins, 
A Proposal to Extend the Compensation Principle to Accidents in the Streets, 4 Mass. 
L.Q. 392 (1919). For other criticisms of the existing system, see Hogan and Stubbs, 
The Sociological and Legal Problem of the Uncompensated Motor Victim, 11 Rocky 
Mr. L, Rev. 12, 15 (1938). 

* Proposed solutions to this problem include the simplification of rules of negligence 
and evidence. 

Smith, Compensation for Automobile Accidents: The Problem and Its Solution, 
32 Cox. L. Rev. 785, 789 (1932). 
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was made as early as 1919.84 Shortly thereafter, Judge Robert S. Marx of 
Cincinnati urged the adoption of such a plan which he set forth in some 
detail. The proposal received further impetus with the study and report 
of the Columbia committee in 1932.8 That report has been the subject of 
frequent legal periodical comment and legislative committee inquiry since 
that time.’ For not only is it “the greatest reservoir of available informa- 
tion on the practical operation of automobile accident law,” 38 but it is the 
definitive espousal of the proposed automobile compensation insurance plan. 

The Columbia Report concluded that adequate compensation of auto- 
mobile accident victims could best be achieved by elimination of “fault” as 
the basis of liability and the substitution of liability without “fault” in the 
form of an accident compensation system analogous to workmen’s compen- 
sation. The accident compensation plan would provide compensation for 
death or personal injuries resulting from a motor vehicle accident.®® A scale 


“Carman, ls A Motor Vehicle Accident Compensation Act Advisable?, 4 Minn. L. 
Rev. 1 (1919); Rollins, supra note 31. 

* Marx, Compulsory Compensation Insurance, 25 Cor. L. Rev. 164 (1925): Marx, 
Compulsory Automobile Insurance, 11 A.B.A.J. 731 (1925). 

* CoLumBia REporRT, supra note 24. 

* Among the law review articles discussing the Columbia Report are the following: 
Ballantine, Compensation for Automobile Accidents, 18 A.B.A.J. 221 (1932); Smith, 
Lilly, Dowling, Compensation for Automobile Accidents: A Symposium, 32 Cou. L. 
Rev. 785, 803, 813 (1932); Grad, supra note 5. 

The Straus-Cuvillier Bill was first introduced in the New York Legislature in 1926. 
It provided for an automobile accident compensation scheme but permitted the accident 
victim to elect between the common law action for damages and the limited benefits 
permitted under the act. (This bill has also been introduced in subsequent sessions.) A 
proposed amendment empowering the legislature to enact such a measure was submitted 
to the New York constitutional convention in 1938. (N.Y. Strate Const. Conv., Bill 
No. 62 (1938). Note, Legislative and Judicial Assistance to Automobile Accident Vic- 
tims—Compulsory Insurance, Financial Responsibility Laws and Automobile Accident 
Compensation, 16 N.Y.U.L.Q. Rev. 126, 134 (1938). A bill introduced in the 1952 session 
of the New York legislature would have created a temporary commission to study the 
compensation plan. (S, 2243, A. 2585). McNiece and Thornton, Is the Law of Neg- 
ligence Obsolete?, 26 St. Joun’s L. Rev. 255, 277 n. 57 (1952). 

In other states, a Wisconsin Senate interim committee considered the plan but 
reported in 1935 without recommendation. A 1937 Virginia Advisory Legislation Council 
report considered a compensation plan but reported in favor of a financial responsibility 
law. THe Report oF THE GOvERNOR’s TEMPORARY COMMISSION TO STUDY THE FINANCIAL 
Responsipitity Acr (1936) in Connecticut stated: “Your commission is of the opinion 
that a plan comparable to the Workmen’s Compensation Act will be the ultimate solution 
of this problem.” Grad, supra note 5, at 318. 

The Jones Bill, which was similar to the New York Straus-Cuvillier Bill, was intro- 
duced in Congress in 1927 for the purpose of creating a motor vehicle compensatory 
insurance plan for the District of Columbia. (S. 1617, Dec. 13, 1927). 

*% McNiece and Thornton, Automobile Accident Prevention and Compensation, 
27 N.Y.U. L. Q. Rev. 585, 586 (1952). 

* Some advocates of an automobile accident compensation insurance plan insist that 
accident victims should have a dual remedy where the driver has been negligent. Not 
only should the administratively awarded statutory benefits be recoverable, but an 
action under common law negligence doctrines for additional damages should be per- 
mitted. Id. at 612; cf. Elsbree and Roberts, supra note 18, at 700. Another writer suggests 
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of benefits would be legislatively established which would be based on work- 
men’s compensation statutes.*° The details of the Columbia proposal need 
not be considered here, but a brief summation of the basic principles will be 
set forth.*! 

(1) The plan imposes limited liability on motor vehicle owners for 
personal injuries or death inflicted by the operation of the vehicle. Security 
for this liability is provided by requiring all registered motor vehicles to be 
covered by compensation insurance. The accident victim (or his dependents) 
is thus afforded a remedy in substantially all cases except the following: 
(a) where the motor vehicle inflicting the injury is being operated without 
the consent of the owner, (b) where the motor vehicle is being illegally 
operated without compensation coverage; (c) where the motor vehicle in- 
flicting the injury is not identified and (d) where the motor vehicle inflict- 
ing the injury is registered in another state.*? 

(2) The basis of liability is “cause” rather than “fault.” Where an 
accident is caused by the operators of more than one motor vehicle, an 
injured pedestrian may recover against them both. Each owner must com- 
pensate the occupants of his own automobile and the owner of the other 
vehicle. 

(3) Where an accident is caused by the negligence of one other than 
a motor vehicle occupant or owner or person injured, the owner or insur- 
ance carrier may bring an action against the negligent party for the com- 
pensation paid. 

(4) Compensation is to be paid in the event of any injury or death 
caused by the operation of a motor vehicle subject to the exceptions noted 
in (1) above and subject to the following additional exceptions: (a) where 
the accident victim willfully intended to cause injury either to himself or 
to another and (b) where injuries to the owners and operators of motor 
vehicles are not caused by other motor vehicles. 

(5) The scale of benefits suggested by the Columbia Report was based 
on the workmen’s compensation laws of New York and Massachusetts. 

(6) As acondition of registration of a motor vehicle, the owner must 
present a certificate showing that he has obtained insurance against liability 
to pay compensation arising from a motor vehicle accident. 

(7) The compensation plan would be administered by a newly created 
administrative agency comparable to that created by workmen’s compensa- 
tion laws. 

It is proposed that the “reasonable care” criterion of conduct and the 


that an election be permitted but that the common law remedy be so restricted and 
made so burdensome as to encourage seeking recovery under the statute. Carman, supra 
note 34, at 7, 8. 

“ CotumBiA REPORT, supra note 24, at 132. 

“ REPORT OF THE JOINT LEGISLATIVE COMMITTEE TO INVESTIGATE AUTOMOBILE INsUR- 
ANCE, supra note 3, at 100 et seq. 

“Tn such a case there is no practical method of enforcing the insurance requirement. 
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“reasonably prudent man” standard be abandoned in favor of a more en- 
lightened concept. Emphasis should be newly placed upon the injured rather 
than upon the injurer—upon compensation rather than upon liability. The 
proponents of an unmoral standard contend that “danger is inherent in the 
operation of motor vehicles by and among people of average human 
frailty” #8 and the recognition of this fact is the denial of the validity and 
continued acceptability of the “reasonably prudent man” standard in this 
area of the law.*4 


Liability Without Fault 


The basic premise supporting the argument for adoption of the com- 
pensation insurance plan is that a delictual system based on fault is wholly 
inadequate to solve the modern legal and social problems which have been 
created by the motor vehicle.*® Human failures in our machine age have 
caused and continue to cause a great and fairly regular toll of life and limb. 
The principal job of modern tort law is to deal with these losses. The advo- 
cates of compensation insurance or any other branch of social insurance 
hold that the most efficient way to do this is to assure compensation to 
accident victims and to distribute the resulting losses over all or some large 
segment of society.*® 

It is fundamental that the proposed compensation plan involves not the 
mere shifting of a loss as under common law tort doctrines, but a distribution 
of that loss.#7 Though it may seem unfair to impose liability on faultless 
individuals who chance to be causal instrumentalities, it is quite another 
matter to distribute losses which are the inevitable by-product of a certain 
form of activity among the beneficiaries of that activity.*® If the law is to 
be utilitarian, then it must seek to provide for the realization of all the 
reasonable needs of society.*® It is in this light that the consideration of the 
compensation proposal and other departures from the “fault” standard of 
tort liability should be undertaken. The acceptance or rejection of the 


* Carman, supra note 34. 

“ See FRENCH, THE AUTOMOBILE COMPENSATION PLAN (1933). 

“Note, supra note 37, at 134. “In the final analysis the justification for a compensa- 
tion plan is that the operation of motor vehicles has created an unavoidable economic 
loss and that this loss is not fairly distributable on the basis of liability for fault only.” 
Id. at 137. In this machine age it is suggested that existing tort doctrines are “horse and 
buggy rules.” James, Accident Liability Reconsidered: The Impact of Liability Insur- 
ance, 57 YALE L. J. 549, 569 (1948). 

“ James, supra note 45, at 549. 

*'“The common law negligence remedy, when it is at all effective merely shifts the 
loss from the victim to the alleged perpetrator, who himself is often only a victim of 
circumstances. The compensation remedy not merely shifting the loss, distributes that 
loss. . . . Society as a whole is aided by loss distribution, whereas loss shifting leaves the 
situation essentially unchanged in terms of the society as a whole.” Mies, Motor 
Vebicle Responsibility Legislation, 14 U. or Derroir L. J. 203, 214 (1951). 

“ James, supra note 45, at 550. 

“ Ames, Law and Morals, 22 Harv. L. Rev. 97, 110 (1908). 
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“fault” standard is not basically a moral question. The principle of negli- 
gence as the basis of liability is wholly one of social expediency.®° 

It has been stated that such legislation as workmen’s compensation acts 
and the automobile accident compensation insurance plan represent a trend 
away from the concept of tort liability predicated upon fault in the direction 
of the primitive notion of placing liability on the visible offender irrespective 
of negligent or wrongful conduct. It is clear that in earlier periods tort 
liability was visited upon the actor without regard to the wrongfulness of 
his conduct. The law inquired merely, “Was the defendant the actor whose 
conduct injured the plaintiff?” 5 

But the adoption of a system of absolute liability and compensatory in- 
surance in the area of automobile accidents would not be a radical innovation 
in view of the trend of the common law in direction of the extension of 
liability in the past fifty years.5? The experience of other nations with 
similar legislation has provided a testing ground for the compensatory insur- 
ance principle.5> Nor would such a plan in reality be a return to the strict 


°° CocumBiA REpPorT, supra note 24, at 160. 

* Ames, supra note 49, at 99; Wigmore, Responsibility for Tortious Acts: Its 
History, 7 Harv. L. Rev. 315 (1894). 

* McNiece and Thornton, Automobile Accident Prevention and Compensation, 
27 N.Y.U. L. Q. Rev. 585, 604, 605 (1952). 

In view of the analogy between the problems of compensation arising out of 
Industrial and motor vehicle accidents, it may be significant to note that the workmen’s 
compensation principle was well established abroad before its first legislative acceptance 
in the United States. Workmen’s compensation first appeared in this country only after 
a turbulent contest in 1911. Over thirty other nations had already adopted such a plan 
prior to that date. Hogan and Stubbs, supra note 31, at 16. The development of motor 
vehicle accident compensation may be following a similar pattern. 

The principle of liability without regard to fault with respect to motor vehicle 
accidents already has been established by statute in Sweden, Denmark and Finland. The 
principle also has been accepted in France, at least with regard to pedestrian accidents. 
CoLumsiA REPoRT, supra note 24, at 133. (For a study of the development of motor 
accident compensation with a basis other than the American “fault” concept, particularly 
with respect to the law in Finland, Norway and France, see Hogan and Stubbs, supra 
note 31, at 17 et seq. Also see Malone, Damage Suits and the Contagious Principle of 
W orkmen’s Compensation, 12 La. L. Rev. 231, 254 et seq. (1932). 

On the North American continent, the enactment of the Saskatchewan Automobile 
Insurance Act is now providing a proving ground for automobile accident compensation. 
(This Act is now titled the AutoMosILE AccipENT INsuRANCE Act, 1947, with amend- 
ments and encompasses the entire compulsory automobile insurance program of that 
Canadian province.) This self-styled “world’s most advanced auto insurance plan” pro- 
vides wider coverage than the law of any American state for the protection of motor 
vehicle accident victims. By operation of that statute every citizen of Saskatchewan is 
entitled to compensation for any loss resulting from personal injuries suffered in an 
accident while operating or riding in a moving motor vehicle in that province, or as 
a result of being run over by or colliding with a motor vehicle without regard to the 
fault of the victim or that of any other party to the accident. An accident victim is 
denied the benefits of the law only if (1) his conduct amounted to a criminal offense, 
(2) he was operating an improperly registered motor vehicle or was not licensed, or 
(3) he was on a part of a motor vehicle which was not designed to seat passengers or 
carry a load. Grad, supra note 5, at 320. 

Although most observers agree that the Saskatchewan plan is operating well to date, 
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liability of the earlier common law, for the burden of the loss would be 
distributed among motor vehicle owners rather than, as in an earlier era, 
placed upon the individual.5* In this sense, the accident compensation insur- 
ance program, like workmen’s compensation laws, would represent a sharp 
deviation from older legal theories in that it proceeds upon the “humani- 
tarian” idea that the risk of injuries which must inevitably befall some must 
be shared by all.55 The analogy of the proposed plan to workmen’s com- 
pensation is so basic and the source of so much controversy that it must be 
explored in some detail. 

Workmen’s compensation laws aré enacted to replace a system which 
had worked quite badly in an industrial age. The advocates of that pro- 
posal did not espouse a general theory of liability without fault but main- 
tained that an unsuccessful system must be replaced with a new system 
which gave considerable promise of success.5* The analogy between indus- 
trial and motor vehicle accident compensation is based in large measure on 
the inevitability of accidents in both areas. The failure of the common law 
“to measure up to a fair estimate of social necessity” has in both cases called 
for the application of a new theoretical basis for awarding compensation.** 
Motor vehicle and industrial accidents are the greatest single causes of acci- 
dent injuries. Both arise out of the exigencies of our machine age. In both 
instances thoughtful men have sought a new method and a new theory to 
provide security against the social dislocations which are the inevitable con- 
sequences of contemporary life. The conclusion has long since been reached 
that in order to enjoy the consumption and use of the products of industrial 
labor, the cost of industrial accidents must be paid as part of the cost of 
that production. Proponents of motor vehicle accident compensation insur- 
ance contend that the analogy is plain. In order to enjoy the benefit and 
use derived from motor vehicles, the cost of motor vehicle accidents must 
be paid as part of the cost of enjoying that benefit.5* 


Arguments for Compensatory Insurance 


An objective analysis of the motor vehicle accident compensation in- 


it is yet rather early to reach a final conclusion as to the success of this legislation. 
Perhaps even the unqualified success of the plan in Saskatchewan would be an insufficient 
basis for the conclusion that such a plan would be successful in highly industrialized 
American states with a much larger population and number of motor vehicles on the 
highways. (See Mies, supra note 47, at 215.) But when the Saskatchewan experience 
has been broadened and subjected to thorough and objective analysis, at least some 
measure of the academic speculation and theorization about motor vehicle accident 
compensation insurance plans can be tested empirically. Grad, supra note 5, at 320. 

* McNiece and Thornton, Is the Law of Negligence Obsolete?, 26 St. Joun’s L. 
Rev. 255, 273 (1952). 

* Pound, The Development of Legal Liability, 10 N.A:C.C.A. L. J. 186, 197 (1952). 

°° CoLuMBIA REporT, supra note 24, at 134. 

"Id. at 135. 

Grad, supra note 5, at 326. For other developments of this analogy, see Mies, 
supra note 47, at 212, 213, and James and Law, supra note 6, at 80. 
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surance proposal must strip the plan of many of the advantages claimed by 
its advocates in the past three decades. Much of the writing on this subject 
has been highly partisan in the spirit of advocacy rather than of evaluation. 
Further, some of the advantages claimed by proponents of the plan have 
been or, in the future, may be obtained by amendments to financial responsi- 
bility laws and other legislation. In brief, it has been suggested that com- 
pensatory insurance would be of aid in curing the following defects in the 
existing system of motor vehicle accident compensation: (1) court con- 
gestion and delay in obtaining judgments against negligent motor vehicle 
operators; (2) the lack of information with respect to accidents as to the 
causal factors and the place where accidents occur; (3) the excessive num- 
ber of motor vehicle accidents; (4) inadequacy of judgments; (5) the 
problem of the financially irresponsible motor vehicle owner and operator; 
(6) the effects of the contributory negligence doctrine; and (7) the denial 
of compensation to accident victims as a result of a delictual system based 
on fault. 

Assuming that the creation of additional administrative tribunals should 
not be favored when existing institutions may adequately function to dis- 
pose of these problems,®® only the latter two of the arguments stated above 
withstand the scrutiny of objective analysis. With regard to each of the 
other alleged merits, it does not appear that a sufficient justification for 
adoption of the proposal is thereby presented. 

As to the problem of court congestion in metropolitan areas, the basic 
need seems to be that of judiciary reform rather than the removal of motor 
vehicle accident compensation litigation to a newly created administrative 
agency. The observation has been made that the removal of this class of 
litigation would serve to reduce the congestion in the courts, but the ques- 
tion remains whether this alone is a sufficient justification for the enactment 
of such a proposal. There are unquestionably many possibilities in the way 
of procedural and structural reform that might substantially alleviate the 
problem of court congestion without removing automobile accident com- 
pensation cases from the courts and substituting an administrative remedy." 

The problem of inadequacy of information about motor vehicle acci- 
dents has been solved in large measure by statute and by the intensive sur- 
veys of private and public research groups.®! 

Almost every proposal relating to the compensation of automobile 
accident victims is accompanied by the claim that it will result in a sub- 
stantial reduction in the number of motor vehicle accidents. Arguments of 
this nature appear to have little merit. It seems unlikely that the adoption 


* McNiece and Thornton, Is the Law of Negligence Obsolete?, 26 St. Joun’s L. 
Rev. 255, 273 (1952). 

See the listing of a number of such proposals in note 29, supra. 

* A typical statute is Itt. Rev. Stat., c. 95%, § 138 (1951). 
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or rejection of compensation insurance would tend to make any substantial 
number of motor vehicle operators either more or less careful.®? 

The problem of inadequate judgments would not be significantly 
affected by the enactment of the proposed plan. If such a plan should be 
adopted, it is to be anticipated that the scale of benefits would be com- 
parable to those now applicable in the case of industrial accidents. Com- 
pensation insurance would substantially increase the number of accident 
victims compensated but it would appear unlikely that the size of indi- 
vidual awards generally would exceed the judgments presently obtained 
by successful plaintiffs in common law negligence actions. 

The problem of the financially irresponsible motor vehicle owner and 
operator, as the Columbia Report indicated, is one that is subject to virtual 
elimination by the enactment of a workable compulsory liability insurance 
law. Resort to compensation insurance for this purpose appears to be 
totally unnecessary. 

The denial of compensation to accident victims because they have been 
contributorily negligent could be overcome, in part, if a legislature should 
deem it desirable to do so, by the enactment of a comparative negligence 
statute. Such a solution, however, creates many problems of interpretation 
and administration and is, at best, only a partial remedy. It is, therefore, 
in the area of the uncompensated motor vehicle accident victim as a result 
of contributory negligence or the absence of negligence (or proof of 
negligence) on the part of another, that the objective argument for adoption 
of motor vehicle accident compensation insurance must be made. The ad- 
vantages of the proposal may be envisioned in its three-fold relation to 
(1) the victim, (2) the motor vehicle owner, and (3) society.®* 

(1) Compensation insurance would guarantee to substantially all motor 
vehicle accident victims or their dependents compensation for personal in- 
juries. That compensation would be certain, obtainable without protracted 
delay, and in most cases without the present deduction for attorneys’ fees 
and other costs of court litigation.** 


@ The converse argument is discussed in some detail in the following section of 
this note. 

* Marx, Compulsory Automobile Insurance, 11 A.B.A.J. 731, 733 ff. (1925). 

“But it should be noted that the assumed merits of the compensation principle 
have been subject to recent attack and re-evaluation. In the “Illinois Study” after an 
examination of the comparative expenses of administering workmen’s compensation and 
of administering the Federal Employers’ Liability Act, the conclusion was reached that 
such factors as the inadequacy and uncertainty of payments, the delay in payments and 
the cost of an administrative compensation system as contrasted with the jury-trial 
system of accident administration “need to be objectively studied without accepting 
blindly the traditions of workmen’s compensation literature.” CoNarp & Meur, Costs 
oF ADMINISTERING REPARATION FOR WorK ACCIDENTS IN ILLINOIS 11 (1952). This study 
also suggested that the number of cases in which attorneys are retained by claimants 
under an administrative accident compensation plan may be somewhat greater than is 
commonly believed. It was stated that in the administration of benefits under the 
Illinois Workmen’s Compensation Act the most reliable estimates indicated that attorneys 
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(2) The benefits to the motor vehicle owner are somewhat more specu- 
lative. Unless an alternative remedy were permitted the accident victim, 
compensation insurance would provide more complete protection than lia- 
bility insurance. In addition, coverage would be extended to all motor 
vehicle owners in the event of personal injury arising out of the operation 
of the motor vehicle. 

(3) The principal benefits to society would be realized by the provi- 
sion of security against another class of the social dislocations arising out of 
the exigencies of the contemporary machine age and the distribution of a 
portion of those losses which result from the use of motor vehicles among 
the chief beneficiaries of that usage. Society also would be benefited by 
a lessening of the expense and economic waste which results from the trial 
of negligence actions.® 


Arguments Against Compensatory Insurance 


The arguments against motor vehicle accident compensation insurance 
have been so numerous and varied that it is only possible to consider here 
those most often repeated. An attempt has been made to include all of the 
arguments advanced which reasonably may be deemed persuasive. Opposi- 
tion to the proposal has been expressed not only by insurance companies 
and insurance lawyers but also by certain bar associations.£® Some of this 
criticism has been directed at detailed plans and need be considered here 
only as it relates to the general principles of the compensatory insurance 
proposal. 

(1) A basic argument which attacks the very foundation of the com- 


are employed by claimants in 90 to 95 percent of the non-fatal cases. Jd. at 32. Also 
see Conard, Workmen’s Compensation: Is It More Efficient Than Employer’s Liability ?, 
38 A.B.A.J. 1011 (1952). 

® Marx, Compulsory Compensation Insurance, 25 Cor. L. Rev. 164, 184 (1925); but 
See note 64 supra. 

“The one conclusion to which the present report most definitely points is that the 
Illinois Workmen’s Compensation system, administered in connection with a system of 
insurance, is not more economical than the Federal Employer’s Liability System. . . . 

“Findings in this field are of vital importance because of serious proposals to extend 
the compensation system to .. . automobile accidents. One objective involved in such 
proposals is economy of operation. We believe that this objective cannot validly be 
advanced as a reason for conversion to a compensation-insurance system, until it is shown 
that the proposed system will escape some of the sources of expense present in the 
Illinois Workmen’s Compensation system.” Conarp & MEnR, supra note 64, at 54. 

“Let us be emphatic. The Illinois Study does not show that federal employers’ 
liability is a better system than workmen’s compensation. It shows only that in Illinois 
the employers’ liability system costs less per dollar of benefit conferred. Workmen’s 
compensation may still be a better system because it contemplates claims which are not 
paid at all under the employers’ liability system, or because it pays with less delay, or 
because the limitation on size of payments discourages claim-racketeering, or for many 
other reasons. The Illinois Study touches only one of the many supposed advantages 
of workmen’s compensation.” Conard, supra note 64, at 1058. 

Grad, supra note 5, at 318. 
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pensation insurance plan is that the proposal is not analogous to workmen’s 
compensation. There is a contractual relationship between industrial em- 
ployers and employees. The former group is at least theoretically responsible 
for those conditions which result in injuries to the latter class. In the area 
of automobile accidents, on the other hand, there is generally no such con- 
tractual relationship and no clear distinction between classes as in the case 
of industrial employers and employees.*? The money produced by indus- 
trial operations causing accidents provides a source for compensation which 
has been termed a “natural economic process” and does not generally obtain 
in the area of motor vehicle operation.®* It is therefore contended that the 
analogy breaks down when one reflects upon the employer’s control over 
the conditions of employment and the ability of industrial employers to 
spread the costs of compensation as one of the costs of the service or 
product.® 

It is also contended that the success in workmen’s compensation admin- 
istration does not assure the success of motor vehicle accident compensation 
because difficulties would arise in the administration of the proposed plan 
which are not present in the administration of industrial accident compensa- 
tion. The supervision of automobile owners, drivers, and automobile acci- 
dents probably would prove more difficult than the supervision of indus- 
trial establishments and the making of awards for industrial accidents. The 
problem of securing the attendance of industrial accident witnesses also 
may well involve fewer complications than that of securing witnesses to 
automobile accidents.” 

The affirmative development of that analogy has been considered in 
some detail in an earlier portion of this note, but the basic argument of the 
proponents of the compensation plan may be briefly restated. Placing em- 
phasis upon the employer-employee relationship overlooks the consequences 
of the accidents which are the same in the case of motor vehicle accidents 
as in industrial accidents. Workmen’s compensation statutes were the legis- 
lative response to a social problem which resulted from the inadequacies of 
the existing legal system in compensating the victims of such accidents. The 
industrial accident problem of an earlier period is analogous to that arising 
from motor vehicle accidents today.7! Unless evidence can be adduced to 


* “There is no relation under the plan of employer and employee with its accom- 
panying salutary effects, mutual responsibilities and control.” Report oF THE JOINT 
LEGISLATIVE COMMITTEE TO INVESTIGATE AUTOMOBILE INSURANCE, Supra note 3, at 156. 

“Lilly, Compensation for Automobile Accidents: Criticism of the Proposed Solu- 
tion, 32 Cor. L. Rev. 803, 805 (1932). 

* Note, supra note 8, at 525. 

Brown, Automobile Accident Litigation in Wisconsin: A Factual Study, 10 Wis. 
L. Rev. 170, 189, 190 (1934). Brown concluded that perhaps the industrial accident and 
the automobile accident are insufficiently parallel to justify the belief that the success 
of an automobile compensation plan would be comparable to that of workmen’s com- 
pensation administration. 

™ Co_umBiA REPORT, supra note 24, at 136. 
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demonstrate that the absence of the employer-employee contractual rela- 
tionship would be significant in the administration of a compensatory insur- 
ance system, “the practical similarity of the victim’s plight . . . outweighs the 
theoretical differences.” 7? 

(2) Opponents of the compensation plan have suggested that its adop- 
tion would tend to induce negligence in the operation of motor vehicles and 
thus more accidents."* This argument is fallacious. The personal danger to 
the offending driver is so linked to his negligence as to impose a sufficient 
deterrent against such conduct."4 Motorists would continue to benefit from 
careful driving because an increase in the benefits paid out would result in 
a proportionate increase in insurance rates.”> Motor vehicle operators would 
not be relieved of their existing responsibility to obey criminal laws." 
Finally, a measure of civil responsibility might be retained by providing that 
motor vehicle owners must pay the first one or two hundred dollars of any 
award made for injuries inflicted by their vehicle.77 

(3) As to the possibility that the availability of the compensation 
remedy might produce a number of fancied or exaggerated injuries, the 
question is whether such potential disadvantages are outweighed by the 
broadening of benefits made possible by compensation insurance.** Fraudu- 
lent abuses of such a law might be avoided, at least in part, by stringent 
administration combined with a relatively severe penalty for the filing of 
fraudulent claims.”® 

(4) It is also argued that the automobile accident compensation plan 
ignores the factors of accident causation other than those relating to the 
conduct of motor vehicle operators. For example, such factors as traffic 
conditions and careless pedestrians have been mentioned. It has been sug- 
gested that because of the “pervasive influence of the motor vehicle in our 
economic life” a more realistic plan is to spread such loss by a system of 
general taxation.8° The same conclusion is contended for on the basis of 
benefit which is said to be accorded all members of the community and 
not merely the owners and operators of motor vehicles.8! Although there 
is considerable merit in these arguments, the fact remains that in the absence 
of motor vehicles, there would be few traffic accidents. Although all mem- 


” Grad, supra note 5, at 327. 

* Sherman, Grounds for Opposing the Automobile Accident Compensation Plan, 
3 Law & Contemp. Pros. 598, 600 (1936). 

™ Carman, supra note 34, at 11. 

*® Mies, supra note 47, at 213. 

Marx, Compulsory Automobile Insurance, 11 A.B.A.J. 731, 734 (1925). 

™ Ibid. 

® McNiece and Thornton, Is the Law of Negligence Obsolete?, 26 Sr. Joun’s L. 
Rev. 255, 273 (1952). 

” Mies, supra note 47, at 213. 

* Note, Motor Vehicle Financial and Safety Responsibility Legislation, 33 Iowa 
L. Rev. 522, 524 (1948). 

*' Note, supra note 37, at 137. 
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bers of the community unquestionably benefit from the operation of motor 
vehicles, the primary benefit from that operation, whether for business or 
for pleasure, is obtained by the owner and operator. 

(5) It has been suggested that trained jurists who are accorded a broad 
latitude in the awarding of damages may more justly decide accident cases 
than an administrative agency which is limited to a statutory schedule in 
making awards for motor vehicle-inflicted injuries.62 This argument, how- 
ever, ignores the question of the desirability of awarding compensation to 
accident victims now barred from recovery by the existing delictual “fault” 
standard. 

(6) Another argument against the compensation insurance proposal is 
that the theory of liability for fault only is so deeply rooted in our social 
structure that the suggested innovation would represent “too much of a 
jump.” §* Proponents of the plan respond that such a plan is not a radical 
departure into the unknown because of the workmen’s compensation ana- 
logue and the trend in the twentieth century toward a concept of liability 
without fault. 

(7) It has also been submitted that a schedule of benefits would be 
difficult if not impossible of creation and arrangement because of the extreme 
variations in the economic value of the life and health of accident victims.** 
In the case of an injured housewife, child, or non-worker, there would be 
no basis for computing the benefits.** It seems clear that the drafting of 
suitable and equitable legislation of this nature would be more difficult than 
in the case of workmen’s compensation laws. Whether such a difficulty 
would make the proposed compensation plan unworkable is a question that 
cannot be answered from past experience. 

(8) Finally, it has been asserted that the cost of the motor vehicle 
compensation insurance program would prove to be prohibitive.8* The 
Columbia Report concluded that the cost of such a plan based on the benefits 
awarded industrial accident victims in Massachusetts and New York would 
not be prohibitive. Opponents of the plan, perhaps on a less factual basis, 
have reached a contrary conclusion. Only actual experience under such an 
act may provide the final answer to this question. 


CONCLUSION 
Dean Prosser declared in 1941 that “Strict liability for automobile acci- 
dents . . . seems an inevitable development in the not far distant future, as 


® McNiece and Thornton, Is the Law of Negligence Obsolete?, 26 St. Joun’s L. 
Rev. 255, 273 (1952). 

* Blackall, Compulsory Insurance or What?, 11 Conn. B.J. 244, 249 (1937). 

** Ibid.; Sherman, supra note 73, at 603. 

* REPORT OF THE JOINT LEGISLATIVE COMMITTEE To INVESTIGATE AUTOMOBILE INsUR- 
ANCE, Supra note 3, at 156. 

*° Ibid.; Sherman, supra note 73, at 608. 
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the slaughter on the highways continues to increase.” 87 In view of the 
subsequent failure to abate that “slaughter” or to substantially improve the 
position of the compensation-seeking accident victim, what is the attitude 
of the legal profession toward this pressing social problem? 

The challenge of the Columbia Report “to move on, not to restate but 
profoundly to remake the law” ®§ has not been met. The adequacy of the 
substantive and procedural foundations of accident compensation law remain 
the subject of but sporadic inquiry and reflection. 

In his discussion of the Columbia Report and its conclusions, Shippen 
Lewis stated: “Like every other social device, this system of liability should 
be subjected to the pragmatic test, and if we are reasonably sure that some- 
thing else will work better, we should try it.” 8° Perhaps the compensatory 
insurance principle should not be applied to motor vehicle accidents but 
the plan is surely worthy of serious and objective consideration. One may 
well speculate as to the adequacy of the present system and then reflect 
upon the words of Dean Pound as to the limitations of the law in action:* 


‘When we perceive that the limitations are to a large extent, at least, 
the limitations of our tools, not inherent limitations in social engineer- 
ing itself, it behooves us to examine our tools in order to see what they 
are and how and why they fail to do all that may be asked of them. It 
behooves us to ask whether other and better tools may not be at hand 
or may not be devised.” 


More intensive studies of the probable cost and likely effects of a com- 
pensatory insurance plan should precede the enactment of such a statute. 
But it is urged that such studies should now be undertaken. Motor vehicle 
accident compensation insurance is worthy of reconsideration. 


Kertu E. Roserts 


* Prosser, Torts (1941). 

Landis, Book Review, 45 Harv. L. Rev. 1428 (1932). 

* Lewis, The Merits of the Automobile Accident Compensation Plan, 3 Law & 
Contemp. Pros. 583, 588 (1936). 

® PounD, THE History AND PROSPECTS OF THE SOCIAL ScIENCES, 444, 476 (1925), 
quoted in Hogan and Stubbs, supra note 31, at 12. 








Case Comments 


CONSTITUTIONAL LAW—Loyalty Oath Fails for Lack of Scienter. 
(United States) 


A citizen and taxpayer of the State of Oklahoma sought to enjoin the 
payment of salaries to state employees who had not taken a loyalty oath 
provided as a prerequisite to state employment. The seven appellants, mem- 
bers of the faculty and staff of the Oklahoma Agriculture and Mechanical 
College, intervened. They alleged that the statute was invalid as an ex post 
facto law; as a bill of attainder; as an impairment of the obligation of their 
contracts with the state; and that. it violated the due process clause of the 
Fourteenth Amendment.! For these reasons they sought a mandatory in- 
junction compelling the state officers to pay their salaries, notwithstanding 
their failure to take the oath. The District Court of Oklahoma County 
upheld the statute and enjoined further salary payments to appellants. The 
Supreme Court of Oklahoma affirmed sub nom.? On appeal to the Supreme 
Court of the United States, held: Reversed. Such an oath cannot disqualify 
from state employment those who are unknowingly and innocently members 
of a proscribed organization. Wieman v. Updegraff, 344 U.S. 183, 73 Sup. 
Ct. 215 (1952). 

Here the Supreme Court was faced with the problem of determining 
the validity of a type of legislation which had been brought before the 
court three times in the past two years.2 The court, in the instant case, 
found no difficulty in construing the statute here involved in the light of 
these three cases involving the same basic problems. In Garner v. Board of 
Public Works, a Los Angeles city ordinance required city employees to 
swear that they did not advocate the overthrow of the State and Federal 
Government, and that they had not, within five years prior to the effective 
date of the ordinance, so advocated or belonged to an organization that did.‘ 


*Oxta. Stat. §§ 37.1 to 37.8 (1951). The intervenors’ objections centered largely 

on the following clauses of the oath: “... That I am not affiliated directly or indirectly 
. . with any foreign political agency, party, organization or Government, or with any 

agency, party, organization, association, or group whatever which has been officially 
determined by the United States Attorney General or other authorized agency of the 
United States to be a communist front or subversive organization; . . . that I will take 
up arms in the defense of the United States in time of war or National Emergency, if 
necessary; that within five (5) years immediately preceding the taking of this oath 
(or affirmation) I have not been a member of . . . any agency, party, organization, asso- 
ciation, or group whatever which has been officially determined by the United States 
Attorney General ... to be a communist front or subversive organization ... .” 

? Board of Regents v. Updegraff, 205 Okla. 301, 237 P.2d 131 (1951). 

* Garner v. Board of Public Works, 341 U.S. 716, 71 Sup. Ct. 909 (1951); Gerende 
v. Board of Supervisors, 341 U.S. 56, 71 Sup. Ct. 565 (1951); Adler v. Board of Educa- 
tion, 342 U.S. 485, 72 Sup. Cr. 380 (1952). 

*The Oklahoma Legislature adopted verbatim that portion of the oath passed by 
the California Legislature which was declared constitutional by the Supreme Court of the 
United States in the Garner case. See note 1 supra. 
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The court found that past conduct might well relate to present fitness, and 
that past loyalty could have a reasonable relationship to present and future 
trust. When confronted with the argument that the ordinance violated the 
due process clause because one could unknowingly be a member of a pro- 
scribed organization, the court “. . . assume(d) that scienter is implicit in 
each clause of the oath.” Gerende v. Board of Supervisors® concerned an 
oath prescribed for candidates for public office. The court accepted an 
assurance by the Maryland Attorney General that the authorities would 
acknowledge an affidavit stating that the affiant was not knowingly a 
member of a subversive organization. On the basis of this assurance and 
an earlier Maryland decision interpreting the statute in this manner,® the 
court upheld the oath. In Adler v. Board of Education,’ the court upheld 
the Feinberg Law § which sought to bar from employment in public schools, 
persons belonging to organizations advocating the overthrow of the gov- 
ernment by unlawful means. Judicial notice was taken of the fact that the 
New York courts had interpreted the law as requiring knowledge of the 
organizational purpose before the provisions of the regulation would be 
invoked. The court also considered the provision that before any employee 
or prospective employee was severed from or denied employment, he was 
entitled to a full hearing with a privilege of representation by counsel and 
a right to judicial review. With the Garner, Gerende, and Adler decisions 
before it, the Oklahoma Supreme Court refused to extend to the intervenors 
an opportunity to take the oath as so construed.® The court in the instant 
case, held this to be an “indiscriminate classification of innocent with know- 
ing activity (which) must fall as an assertion of arbitrary power. The oath 
offends due process.” 

Again, the controversial doctrine of “guilt by association” is an issue 
recognized by the court.!° This concept has been frequently denounced 
by both the bench ! and the bar ?? and it has been consistently argued that 
this is unconstitutional per se.1® However, not questioning the wisdom of 


5341 US. 56, 71 Sup. Cr. 565 (1951). 

°Shub v. Simpson, 76 A.2d 332 (Md. 1950). 

7342 U.S. 485, 72 Sup. Cr. 380 (1952). 

®° N.Y. Epucation Law § 3022. 

® The Oklahoma Court also denied a petition for rehearing which urged that failure 
to permit appellants to take the oath as so construed deprived them of due process. 

® Joint Anti Fascist Committee v. McGrath, 341 U.S. 123, 71 Sup. Ct. 624 (1950); 
Justice Frankfurter’s concurring opinion in Wieman v. Updegraff, 344 U.S. 183, 194, 
73 Sup. Ct. 215, 220 (1952), in which Justice Douglas joins. 

"Ibid; see Justice Black’s dissent in Adler v. Board of Education, 342 U.S. 485, 
72 Sup. Cr. 380 (1952). 

2 GELLHORN, THE STATES AND SUBVERSION (1950); O’Brien, Loyalty Tests and Guilt 
by Association, 61 Harv. L. Rev. 592 (1948); AmericaN Civit Liserties UNION, IN THE 
SHADow oF FEAR (1949). 

* Justice Douglas’ concurring opinion, Joint Anti Fascist Committee v. McGrath, 
341 U.S. 123, 178, 71 Sup. Cr. 624, 651 (1950), “An organization branded as ‘subversive’ 
by the Attorney General is maimed and crippled. The injury is real, immediate, and 
incalculable.” Brief for American Civil Liberties Union as amicus curiae, p. 11, Wieman 
v. Updegraff, 344 U.S, 183, 73 Sup. Ct. 215 (1952). 
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such legislation, it is noteworthy that with few exceptions,’ the trend has 
been in favor of laws testing the loyalty of the individual.!® It is clear that 
a state may set standards by which it selects its employees.'® The Federal 
Government has also been allowed to bar its employees from certain types 
of political activity deemed inimical to the interests of the civil service.'7 
But, it must be considered that in both state and federal opinions it has 
been unequivocally declared that the standards must be reasonable.'® The 
fact that membership in subversive organizations can be a basis for exclusion 
from both public and private positions in employment is settled law.1® How- 
ever, in weighing standards for employment, the court is careful to empha- 
size that the proscribed activities must not be patently arbitrary, this position 
being strongly asserted by Mr. Justice Reed in United Public Workers v. 
Mitchell.?° 

In disposing of the Oklahoma statute on the due process issue, the 
court left many important questions unanswered. The court refused the 
intervenors’ request to declare that the law impaired the obligation of 
existing contracts. They also requested that the court invalidate the pro- 
vision in the oath requiring them to “.. . take up arms in the defense of the 
United States . . . if necessary.” Apparently the court was here satisfied 
with the Oklahoma Court’s interpretation which construed the provision 


* Tolman v. Underhill, 229 P.2d 447 (Cal. 1951), 249 P.2d 280 (Cal. 1952); (where 
Board of Regents of the University of California required the faculty to take a non- 
communist oath, held, in view of a California Constitutional provision for an oath for 
State Officers, providing that no other oath, declaration, or test shall be required as a 
qualification for any office, one cannot be subjected to any test of his religious or political 
belief other than his pledge to support the State or Federal Constitutions.) 

* See Groner, State Control of Subversive Activities in the United States, 9 Fen. 
B.J. 61 (1947). It has been said that a presumption is to be found against laws abridging 
First Amendment rights, e.g. United States v. CIO, 335 U.S. 106, 68 Sup. Ct. 746 (1948), 
but this has been found inapplicable in the field of public employment. See: Note, 
45 Inv. L. Rev. 274 (1950); also, Note, Statutory Presumption and Due Process of Law, 
43 Harv. L. Rev. 100 (1929). 

Persons seeking employment in public schools have “. . . no right to work for 
the State in the school systems on their own terms.” Adler v. Board of Education, 342 
USS. 485, 72 Sup. Ct. 380 (1952). 

™The Hatch Act, 18 U.S.C.A. §§ 118}, 1181 (1940), upheld in United Public 
Workers v. Mitchell, 330 U.S. 75, 67 Sup. Ct. 556 (1947). 

%® Wieman v. Updegraff, 344 U.S. 183, 73 Sup. Cr. 215 (1952); American Com- 
munications Association v. Douds 339 U.S. 382, 70 Sup. Ct. 674 (1949); but cf., In re 
Summers, 325 U.S. 561, 65 Sup. Ct. 1307 (1945), where a denial of admission to practice 
law in the State of Illinois because petitioner would not take the required oath to support 
the State Constitution for the reason that he was a conscientious objector was held not 
to violate the First and Fourteenth Amendments. 

® See note 4 supra; American Communications Association v. Douds, 339 U.S. 382, 
70 Sup. Ct. 674 (1949). 

*° Congress could not “. . . enact a regulation providing that no Republican, Jew 
or Negro shall be appointed to federal office, or that no federal empioyee shall attend 
Mass or take any active part in missionary work.”; note 16, supra. The Supreme Court 
in the Adler case note 3, supra, seemed to ignore its strict position on ripeness and 
standing to sue which it assumed in the United Public Workers case. See Davis, 
Standing, Ripeness and Civil Liberties, 38 A.B.A.J. 924 (1952). 
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as meaning that the jurator would bear arms if so directed by law, for 
Congress might, as was pointed out by the state court, abrogate the tradi- 
tional statutory exemption of conscientious objectors. It would seem too, 
that tacit approval was given of the lower court’s “interpretative” definition 
of “subversive” organizations.”! 

Other states, in enacting similar legislation, have been prone to “borrow” 
statutes verbatim, or in part, from sister states.22 This may prove unwise as 
evidenced in the instant case, and proposed legislation might well be drafted 
with a provision for scienter in mind.?8 

In balancing the interests involved, the subversion of the public welfare 
on one side and civil liberties on the other, it appears that the court hesitates 
to interpret statutes such as these in an abstract manner.** Such is the tenor 
of this decision and accurate speculation as to the probable outcome of 
the constitutional questions left unanswered by the court, would be difficult. 
However, with the “judicial climate” presently favoring this type of law, 
it may be that this is the limit to which the Court will go to invalidate it. 
Certainly one thing may be predicted with a reasonable degree of certainty, 
and that is the probability that the court will have to face the problem again 
in the near future. 

Tueopvore E. Descu 


CONSTITUTIONAL LAW—Reasonable Classification Requirement for 
Equal Protection of the Laws. (Illinois) 


A Chicago ordinance ! required apartment house owners to provide off- 
street parking for tenants. Each owner was required to provide, on the 
apartment house lot, a garage or compound which would hold one-third as 
many cars as there were apartments. 


71 The Oklahoma Court construed this provision to mean, “I am not affiliated with 
any organization on any lists of . . . subversive organizations which had been prepared 
by the Attorney General prior to April 9, 1951, the date of passage of the act. See 
note 2 supra. 

2 See note 4 supra. In the recent enactment of the PENNSyLvANIA Loyatty Act, 
Pa. Stat. ANN. tit. 65, §§ 212-225 (1952), “scissors and paste” methods were used to 
copy sections of the Federal Loyalty Program and the Maryland Ober Law (upheld 
in the Gerende case, cited, note 3 supra.); see Byse, A Report on the Pennsylvania Loy- 
alty Act, 101 U. or Pa. L. Rev. 480 (1953). 

* Tllinois Broyles Bill: A state official must make an affidavit that he is not a sub- 
versive person or a member of a subversive organization. A “subversive organization 
means any organization which engages in or advocates, abets, advises, or teaches, or 
a purpose of which is to engage in or advocate, abet, advise, or teach activities intended 
to overthrow or destroy ... the government of the United States or the State of 
Illinois.” (italics supplied) Susverstve Activities Act, Senate Bill 102. (Query: What 
if such an official innocently joins an organization, the purpose of which he does not 
know? ). 

* Justice Frankfurter’s dissenting opinion in the Adler case, note 4, supra, reaffirms 
Justice Brandeis’ “series of rules under which (the court) has avoided passing upon a 
large part of all the constitutional decisions pressed upon it for decision.” 

1 Municipat Cope or Cuicaco, § 194A-8 (2) (1952). 
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The Ronda Realty Corporation was denied a permit to remodel its 
apartment house so as to increase the number of apartments from twenty- 
one to fifty-three units. The denial was based on a finding by the Zoning 
Board of Appeals that the off-street parking facilities would not accommo- 
date eighteen automobiles. The Ronda Realty Corporation filed a complaint 
in the Circuit Court of Cook County pleading the invalidity of the ordi- 
nance. The circuit court found the ordinance unconstitutional. An appeal 
was taken to the Supreme Court of Illinois by the tenants of the apartment 
house, the Commissioner of Buildings, the Zoning Board of Appeals and the 
City of Chicago. Held: Affirmed. There is no reasonable distinction, con- 
sidering the object of the ordinance, between apartment houses and hotels 
and boarding houses. The ordinance, therefore, deprives the apartment 
house owners of equal protection of the laws. Ronda Realty Corp. v. Law- 
ton, 414 Ill. 313, 111 N.E.2d 310 (1953). 

The problem of classifying people, businesses, cities, and areas in a 
statute or ordinance, for the purpose of imposing restrictions and extending 
privileges, arises under the constitutional requirement of equal protection 
of the laws.? There is no doubt that classifications may be made, but they 
must be based on differences which are related to the purpose of the par- 
ticular legislation in which they appear. The majority of the cases apply 
the pertinent rules of law with clarity and precision. In this majority of 
decisions, the court generally indulges in a strong presumption of validity,® 


* Tit. Const. Art. II, § 2; Art. IV, § 22; U.S. Const. AMENp. XIV, § 1. 

* People ex rel. Heydenreich v. Lyons, 374 Ill. 557, 30 N.E.2d 46 (1940). This state- 
ment of the law is over simplified. A classification is not required to be scientific, logical, 
or consistent. Stewart v. Brady, 300 Ill. 425, 133 N.E. 310 (1921). If a classification is 
not palpably arbitrary it is not subject to judicial review. People v. Callicott, 322 Ill. 390, 
153 N.E. 668 (1926). A classification is not arbitrary if any state of facts can be con- 
ceived which would sustain it. People v. Franklin Nat. Ins. Co. of New York, 343 Ill. 
336, 175 N.E. 431 (1931). One challenging a classification must bear the burden of 
proving its unreasonableness. Union Cemetery Assn. of City of Lincoln v. Cooper, 414 
Ill. 23, 110 N.E.2d 239 (1953). The legislature does not have to cover all abuses but can 
confine its regulation to areas where the need is clearest. Stewart v. Brady, id. 

‘Bailey v. People, 190 Ill. 28, 60 N.E. 98 (1901) (statute which limited the number 
of people per room in lodging houses but not in hotels, inns, and boarding houses held 
invalid). People v. Sisk, 297 Ill. 314, 130 N.E. 696 (1921) (statute classifying motor 
vehicles separate from other vehicles held valid). People v. Callicott, 322 Ill. 390, 153 
N.E. 688 (1926) (statute making it a felony to escape from a state penal farm but not 
applying to escapees from a penitentiary held invalid). Stearns v. City of Chicago, 368 
Ill. 112, 13 N.E.2d 63 (1938) (licensing ordinance requiring larger fees from open parking 
lots than from closed garages held valid). People ex rel. Heydenreich v. Lyons, 374 Ill. 
557, 30 N.E.2d 46 (1940) (statute prohibiting relief to any person not a resident for three 
years held valid). People v. Lawrence, 390 Ill. 499, 61 N.E.2d 361 (1945) (an act imposing 
greater penalties on habitual criminals held valid). Hansen v. Raleigh, 391 Ill. 536, 
63 N.E.2d 851 (1945) (statute granting immunity from civil action to firemen for dam- 
ages caused while driving fire truck in line of duty held valid). See also Hunt v. Cook 
County, 398 Ill. 412, 76 N.E.2d 48 (1947); Chatkin v. University of Illinois, 411 Ill. 105, 
103 N.E.2d 498 (1952); Gadlin v. Auditor of Public Accounts, 414 Ill. 89, 110 N.E.2d 
234 (1953). 

5 Johnson v. Halpin, 413 Ill. 257, 108 N.E.2d 429 (1952); Stearns v. City of Chicago, 
368 Ill. 112, 13 N.E.2d 63 (1938); People v. Deep Rock Oil Corp., 343 Ill. 338, 175 N.E. 
572 (1931); People v. Callicott, 322 Ill. 390, 153 N.E. 668 (1926). 
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especially where health and welfare are directly affected. Only occasionally 
has this presumption of validity been carried beyond objectivity, and this 
occurs primarily in areas, such as gambling,® veteran preference,’ and in- 
toxicating beverages,’ where public opinion and the relatively minor harm 
perpetrated by “bending” the rules of law has resulted in a somewhat lax 
application of the relevant principles. Aside from these instances of seeming 
leniency, classifications which were apparently invalid have been struck 
down, while those with some reasonable basis have been upheld. 

Unfortunately, however, this statement of the law involved contributes 
little to an understanding of the decisions in a minority of the past cases or 
a prediction as to the outcome of a limited number of those which will 
arise in the future. Recent decisions of the Illinois Supreme Court serve to 
illustrate the difficulty. 

In Union Cemetery Association of City of Lincoln v. Cooper ® a statute 
required licensing, annual financial reports, and the posting of a bond to 
secure funds of privately operated cemeteries, while religious, fraternal, 
municipal, and family cemeteries were exempt from these requirements. 
The court held the classification valid on the ground that the legislature 
might reasonably have believed that the exempt groups were more re- 
sponsible and did not require as extensive regulation as those covered by 
the act. 

The case of Charles v. City of Chicago ' involved an ordinance which 
regulated the handling and slaughtering of live poultry in retail food estab- 
lishments. The ordinance was attacked on the ground that the regulation 
was not extended to retail dressed poultry dealers, or wholesalers who like- 
wise slaughtered live poultry. The court sustained the classification, saying 
that the retail dressed poultry establishments presented a different problem 
in sanitation, and the wholesalers were governed by zoning ordinances, 
of which the court took judicial notice, which kept them out of the resi- 
dential areas and thus reduced the necessity of such regulation. 

Northern Illinois Coal Corporation v. Medill! stands with the instant 


* People v. Monroe, 349 Ill. 270, 182 N.E. 439 (1932); Booth v. People, 186 Ill. 43, 
57 N.E. 798 (1900). 

* Cremer v. Peoria Housing Authority, 399 Ill. 579, 78 N.E.2d 276 (1948). In People 
ex rel. Jendrick v. Allman, 396 Ill. 35, 71 N.E.2d 44 (1947) the court rebelled and held 
invalid a statute which prohibited the discharge from a civil service position of a 
veteran who misstated his age in order to get the position. The court found the statute 
“repugnant to basic morality” in that it gave veterans a right to jobs secured by fraud. 
In Marallis v. City of Chicago, 349 Ill. 422, 182 N.E. 394 (1932) the court was not 
inclined to stretch a point and uphold veteran preference. Perhaps the date of the case 
contributed to the objectivity. But see People ex rel. Sellers v. Brady, 262 Ill. 578, 105 
N.E. 1 (1914) which held Civil War veterans preference valid. 

® Baim v. Fleck, 406 Ill. 193, 92 N.E.2d 770 (1950); People v. McBride, 234 Ill. 146, 
84 N.E. 865 (1908). 

°414 Ill. 23, 110 N.E.2d 239 (1953). 

413 Ill. 428, 109 N.E.2d 790 (1952). 

* 397 Ill. 98, 72 N.E.2d 844 (1947). 
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case as an illustration of an invalid classification. In that case a statute re- 
quired strip coal mine operators to level off the ground to approximately its 
original contours after a mine had been worked out. The court held the 
statute unconstitutional on dual grounds, one of which was that there was 
no distinction between the results of a strip coal mine operation and the 
operation of gravel mines, shaft coal mines, and stone quarries, and therefore, 
the classification was arbitrary and unreasonable. 

Obviously, these three cases together with the Ronda Realty case are 
difficult to align. In two cases the court seemingly goes out of its way to 
find the classifications reasonable, .while in the other two the court is un- 
willing to probe very deeply in order to find a possible ground for validity. 
Perhaps the answer lies in the nature of the regulation, the interests affected, 
and the cost involved. It would appear that the Union Cemetery and Charles 
cases fall into that category of decisions which make up the majority of 
cases in this area. That is, these two cases have been decided by an objective 
application of the law involved, and an unwritten assumption, to put it 
positively, that the legislative judgment as exercised will not do any great 
harm and will probably effect some good in important areas of the public 
health and welfare. Thus, the problem is reduced to aligning the Northern 
Illinois Coal case and the Ronda Realty case, which are apparently de- 
partures, with the general trend of the decisions. 

The Union Cemetery case and the Charles case dealt with regulations 
which could be met without affecting basically the ordinary course of 
business and perhaps without too great a cost. Further, the businesses in- 
volved are not of major importance in the over-all economic interests of 
the state. Finally, the regulations were in the one case a measure for pro- 
tection against fraud, and in the other, a measure for the protection of 
health. Some or all of these evaluations apply, with only minor variation, 
to the decisions which constitute the general trend. Conversely, the instant 
case and the Northern Illinois Coal case involve regulations which would 
impose, upon two vital activities’? a great financial burden, and duties 
which could not readily be discharged in the ordinary course of business. 
Furthermore, the measures involved only indirectly the health and safety 
of the state. 

Earlier cases serve to point up this rationale. Thus, legislation was struck 
down which required coal to be weighed where miners were paid by 
quantity;!* prohibited payment of wages other than weekly in certain in- 


” The importance of the coal industry cannot be doubted while the present shortage 
of housing in Chicago makes apartment houses equally vital. Perhaps, if the Chicago 
ordinance in question in the instant case were considered by the court at a time when 
housing was adequate, a different result would follow. 

* Harding v. People, 160 Ill. 459, 43 N.E. 624 (1896); Ramsey v. People, 142 Il. 
380, 32 N.E. 364 (1892); Millett v. People, 117 Ill. 294, 7 N.E. 631 (1886). These and 
other early cases were decided primarily on the ground that the employers and em- 
ployees were deprived of the right to contract freely while others in all kinds of busi- 
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dustries;!* restricted women in certain industries to working no more than 
eight hours per day;!° prohibited non-disclosure by employers to persons 
being solicited to work, of the fact of labor trouble, strikes, etc.;® pro- 
hibited sale of condensed milk;!7 and prohibited licenses under an act gov- 
erning small loans from pledging securities with trust companies (allowed 
only those banks to receive such pledges which were authorized to transact 
business in the state under an agreement permitting the director of insurance 
to examine paper so hypothecated).18 

Conversely, statutes which classified in favor of the more “vital activi- 
ties,” above referred to, were held valid: an act relating to “loan sharks” 
not applying to banks, trust companies, building and loan associations, etc.;1® 
blue sky laws not applying to securities sold on stock exchanges;”° provision 
of Workmen’s Compensation Act which classified the employers covered;?! 
provision relating to “common control” under Workmen’s Compensation 
Act;??. statute which prohibited currency exchanges from taking money on 
deposit while not prohibiting American Express, Western Union, Banks, 
etc. from so taking;?* statute allowing retired teachers to pay a small sum 
to a state retirement system and thereby receive a comparatively large addi- 
tional annuity.”4 

Admittedly, some of the above cases are decided, to a greater or lesser 
degree, on the applicable principles of law, but at the same time the weight 
of the law invoked appears to be complemented by the extra-judicial con- 
siderations previously advanced. It must be borne in mind that few of the 
decisions which constitute a departure from the general or usual trend 
involve the quantum of “vital activity” affected by the legislation in the 
Ronda Realty or Northern Illinois Coal cases. 


ness were not. The cases appear to require a full coverage of all people in order to 
avoid an invalid classification. Here, also, little weight appears to be given to the fact 
that only a comparatively minor modification of business would be required. 

* Braceville Coal Co. v. People, 147 Ill. 66, 35 N.E. 62 (1893). 

* Ritchie v. People, 155 Ill. 98, 40 N.E. 454 (1895). Later cases held the ten hour 
day for women in certain occupations valid. People v. Elerding, 254 Ill. 579, 98 N.E. 
982 (1912); Ritchie and Co. v. Wayman, 244 Ill. 509, 91 N.E. 695 (1910). See also, 
Froreer v. People, 141 Ill. 171, 31 N.E. 395 (1892) (statute which prohibited mine owners 
and manufacturers from owning “truck” stores which sold goods to employees held 
invalid). 

*® Josma v. Western Steel Car and Foundry Co., 249 Ill. 508, 94 N.E. 945 (1911). 

People v. Carolene Products Co., 345 Ill. 166, 177 N.E. 698 (1931). 

*® Metropolitan Trust Co. v. Jones, 384 Ill. 248, 51 N.E.2d 256 (1943). See also 
Wedesweiler v. Brundage, 297 Ill. 228, 130 N.E. 520 (1921). 

* People v. Stokes, 281 Ill. 159, 118 N.E. 87 (1917). 

*° Stewart v. Brady, 300 Ill. 425, 133 N.E. 310 (1921). 

21 Smith v. Murphy, 384 Ill. 34, 50 N.E.2d. 844 (1943). 

* Zehender and Factor, Inc. v. Murphy, 386 Ill. 258, 53 N.E.2d 944 (1944). But see 
Grasse v. Dealers Transport Co., 412 Ill. 179, 106 N.E.2d 124 (1952). 

> McDougall v. Lueder, 389 Ill. 141, 58 N.E.2d 899 (1945). 

* Krebs v. Board of Trustees of Teachers’ Retirement System, 410 Ill. 435, 102 
N.E.2d 321 (1951). 
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In the vast majority of cases, then, where the interest affected by legisla- 
tion is not of great importance, where compliance does not basically affect 
the ordinary course of business, where cost of compliance is not too great, 
or where the power invoked is directly related to a fundamental aspect of 
public health and welfare, and in the absence of a “vital activity” con- 
sideration, the decisions will reflect the facts as measured by the law. Where, 
however, a legislature has exercised its judgment in an area of important 
private activity which is a vital element in the greater “scheme of things,” 
then a decision may reflect a short count on the legal yardstick and an 
insertion of the court’s judgment on matters of policy. 

J. Carvin Bost1an 


CONSTITUTIONAL LAW —Validity of Gamblers’ Occupational Tax. 
(United States) 


Defendant, a bookmaker, failed to register or pay the federal excise 
tax in accordance with the requirements of the Gamblers’ Occupational Tax 
Act. He was indicted for this omission and the district court granted his 
motion to dismiss on the ground that the act was unconstitutional. On appeal 
by the United States, held: Reversed. The subject matter here taxed is 
within the scope of the power granted Congress. The fact that it has a 
regulatory effect does not divest it of its ostensible characteristics as a 
taxation measure. Nor was the act unconstitutional as an infringement of 
the privilege against self-incrimination. The latter relates only to past acts, 
not to activities which may or may not be undertaken in the future. United 
States v. Kabriger, 345 U.S. 22, 73 Sup. Ct. 510 (1953). 

Before attempting an analysis of the Court’s decision it should be noted 
that this holding was preceded by two distinct lines of authority, contra- 
dictory, but equally applicable to the merits of the principal case. A legion 
of cases, beginning with the License Tax Cases,! have stated that it is not 
within the judicial province to inquire into the motives of Congress in 
passing legislation. If the act is a tax on its face the court must presume 
that it was enacted for revenue purposes.” In conspicuous contradiction, 
another line of decisions have held that whereas the Court may not chal- 
lenge the motivation behind a revenue measure, if the tax is penal in nature 
it is invalid.* The latter concept seems to have fallen into disfavor for it 


"5 Wall. 462 (U.S. 1866). 

? United States v. Sanchez, 340 U.S. 42, 71 Sup. Cr. 108 (1950); Sonzinsky v. United 
States, 300 U.S. 506, 57 Sup. Ct. 554 (1937); Hampton v. United States, 276 U.S. 394, 
48 Sup. Cr. 348 (1928); Nigro v. United States, 276 U.S. 394, 48 Sup. Ct. 388 (1928); 
United States v. Doremus, 249 U.S. 86, 39 Sup. Ct. 214 (1919); McCray v. United States, 
195 US. 27, 24 Sup. Cr. 769 (1904); Veazie Bank v. Fenno, 8 Wall. 533 (U.S. 1869). 

3 United States v. Butler, 297 U.S. 1, 56 Sup. Ct. 312 (1935); United States v. 
Constantine, 296 U.S. 287, 56 Sup. Cr. 223 (1935); United States v. LaFranca, 282 U.S. 
568, 51 Sup. Ct. 78 (1931); Trusler v. Crooks, 269 U.S. 475, 46 Sup. Ct. 165 (1926); 
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was last applied in United States v. Constantine,* decided in 1935. 

The tax in the Constantine case was a special assessment of $1,000, placed 
on persons who sold liquor in violation of state law. The Court ruled that 
since the imposition of the tax was conditioned upon the violation of state 
law it constituted a “penalty” and not a bona fide revenue measure. In doing 
so it gave lip service to the recurrent cliche that it could not question 
Congressional motive, but qualified this restriction where’ “the exaction is 
in no proper sense a tax but a penalty.” 5 In this respect the case is typical 
of many in which the Court has struggled with this problem. In effect, the 
Court held that it would not question Congress’ motive except where it 
found it objectionable. 

In the principal case the Constantine opinion was distinguished on the 
basis that in the latter situation the tax was imposed only on the com- 
mission of a criminal act. 

“The wagering tax with which we are here concerned applies to all 
persons engaged in the business of receiving wagers regardless of 
whether such activity violates state law.” ® 

The Court, however, ignored the express language of the statute which 
excluded from its purview parimutuels licensed under state law.? In addi- 
tion, in defining the word “lottery” the statute excludes games in which the 
wagers are placed, winners determined, and prizes distributed in the presence 
of all the participants. This provision, apparently, was a concession to the 
State of Nevada. Roulette, card games, dice games, and all the participation 
games which constitute the bulk of the legalized gambling in that state, 
would be exempt by virtue of this section. In effect, then, the tax was con- 
ditioned upon the commission of a state crime and a particular one at that— 
bookmaking. 

Use of the taxing power for purposes of regulation can be justified by 
the rationale that where the subject matter is substantively within the powers 
granted Congress, any of those powers may be used to achieve the desired 
result. This concept was set forth in the dissent of Mr. Justice Holmes in 
Hammer v. Dagenhart,® and was accepted as law in United States v. Darby.1° 
Its merit lies mainly in the fact that it reconciles the Tenth Amendment 
with a circuitous use of federal taxation.1' Where Congress is granted the 


Child Labor Tax Case, 259 U.S. 20, 42 Sup. Ct. 449 (1922); Hill v. Wallace, 259 U.S. 44, 
42 Sup. Cr. 453 (1921). 

* Supra note 3. 

* Id. at 296, 56 Sup. Ct. at 227. 

° United States v. Kahriger, 345 U.S. —, 73 Sup. Ct. 510, 512 (1953). 

"65 Stat. 529 (1951), 26 U.S.C.A. § 3285(e) (Supp. 1952). 

*65 Stat. 529 (1951), 26 U.S.C.A. § 3285(b2) (Supp. 1952). 

°257 US. 251, 277, 38 Sup. Ct. 529, 533 (1918). 

312 U.S. 100, 65 Sup. Cr. 451 (1941). 

"The Tenth Amendment of the Federal Constitution reads as follows: “The 
powers not delegated to the United States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively, or to the people.” 
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power to regulate it cannot be said to invade the state police power although 
the regulation is effectuated by taxation.!* 

This concept, however, has dubious application in the principal case. 
It is doubtful if Congress could have suppressed the activities here taxed 
through the use of any other power. Certainly it would necessitate a gen- 
erous interpretation of the commerce power to uphold direct legislation over 
intrastate gambling. The court’s opinion, then, manifests an extreme judicial 
apathy to inquire beyond the face of a revenue measure. In this respect 
it is equalled only by its prior reluctance to analyze the inspiration behind 
the narcotics tax.!* It is inescapable that the court’s extreme deference to 
the sanctity of Congressional motive has allowed federal intrusion through 
taxation where Congress feared to tread with the commerce power. It 
requires no alienist to realize the guiding purpose behind this legislation. 
The professional bookmaker is placed in the dilemma of either subjecting 
himself to federal prosecution for tax evasion or exposing himself to state 
officials through the registration provisions of the tax.’* It is not the plight 
of the professional gambler, however, which casts doubt upon the Kabriger 
decision. It is the danger inherent in a judicial approach which recognizes 
no subject beyond the tentacles of federal taxation. 

The court dealt rather summarily with the defendant’s contention that 
the Acts registration provisions violated his privilege against self-incrimina- 
tion. It expressed some doubt as to whether the defendant could raise the 
question after failing to register for the tax.!° Even with this procedural 
obstacle removed, however, it was pointed out that the privilege relates only 
to past acts, not to future acts which may or may not be committed.'® The 
Court observed that the defendant was not compelled to confess to acts 
already committed, he was merely required to register if he was to engage 
in the business of wagering in the future. 

There would seem to be little merit in the defendant’s assertion of his 
privilege. It is settled that the privilege may not be claimed in a federal 
proceeding on the ground that it may subject the declarant to prosecution 


* Federal legislation based on the commerce power has usually been upheld against 
objections that it invaded the state police power. Similar efforts based on the taxing 
power have not been as successful. United States v. Butler, 297 U.S. 1, 56 Sup. Ct. 312 
(1935); Hill v. Wallace, 259 U.S. 44, 42 Sup. Ct. 453 (1921). 

* United States v. Sanchez, 340 U.S. 42, 71 Sup. Ct. 108 (1950). 

“62 Stat. 529 (1951), 26 U.S.C.A. § 3290 (Supp. 1952) provides: “Registration. 
(a) Each person required to pay a special tax under this subchapter shall register with 
the collector of the district—(1) his name and place of residence; (2) if he is liable 
for tax under subchapter A, each place of business where the activity which makes him 
so liable is carried on, and the name and place of residence of each person who is 
engaged in receiving wagers for him or on his behalf; and (3) if he is engaged in 
receiving wagers for or on behalf of any person liable for tax under subchapter A, the 
name and place of residence of each such person.” 

* 345 US. 22, 32, 73 Sup. Cr. 510, 515 (1953). 

1° Ibid. See also 8 WicmorE, EvipeNcE § 2259c (3d ed. 1940). 
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for a state crime.!* It may be argued that in registering one may reveal that 
he has not paid the tax in the past or at least provide federal agents with 
a link in the “chain of evidence” against him.!® This is also true, however, 
in income tax returns and business records required to be kept by a federal 
agency, and their requirement has been upheld.’ If the tax itself is valid, 
a registration requirement would appear to be an effective means of securing 
its collection and, as such, within the scope of the taxing power. 

In conclusion, a candid analysis of the court’s decision reveals that the 
taxing power since 1935 has become the “federal police power.” It may now 
be used to aid state law enforcement officers in apprehending and convicting 
criminals whom Congress finds peculiarly offensive. The well-worn formula 
that “a tax is a tax, if it is a tax on its face” is neither helpful nor very con- 
vincing where it enables federal regulation to operate in spheres reserved for 
exclusive state control. Its continued application, however, is indicated by 
the Kabriger case. 

Gus SvoLos 


CRIMINAL LAW—Extension of Public Welfare Crimes. (Federal) 


Defendant was convicted of violation of a statute prohibiting the making 
of gifts to contracting officers of the United States in connection with the 
governmental procurement of materials under the Mutual Defense Assist- 
ance Act.! Sums of $200, $500, and $200 had been given to a government 
contracting officer on three occasions subsequent to receiving over $800,000 
in government contracts. On appeal, held: Affirmed. The statute describing 
the offense defined a criminal act new to general law, and with the legisla- 
tive enactment being the sole guide for the courts in the construction of 
the statute, there was no requirement that one violating the statute must 
have had specific criminal intent when the statute was silent on that element. 
Razete v. United States, 199 F.2d 44 (6th Cir. 1952). 

The defendant contended that the indictment was fatally defective 
under the decision in Morissette v. United States? because intent or guilty 


* United States v. Murdock, 284 U.S. 141, 52 Sup. Ct. 63 (1931); Hale v. Henkel, 
201 U.S. 43, 26 Sup. Ct. 370 (1906); Jack v. Kansas, 199 U.S. 372, 26 Sup. Ct. 73 (1905); 
Brown v. Walker, 161 U.S. 591, 16 Sup. Ct. 644 (1896). 

* Hoffman v. United States, 341 U.S. 479, 71 Sup. Ct. 814 (1951); Patricia Blau v. 
United States, 340 U.S. 159, 71 Sup. Cr. 223 (1950). 

* Shapiro v. United States, 335 U.S. 1, 68 Sup. Ct. 1375 (1947); Davis v. United 
States, 328 U.S. 582, 66 Sup. Ct. 1256 (1946); Wilson v. United States, 221 U.S. 361, 
31 Sup. Cr. 538 (1911); Boyd v. United States, 116 U.S. 616, 6 Sup. Cr. 538 (1886). 

*22 U.S.C. § 1584 (1949). “Whoever offers or gives to anyone who is now, or in 
the past two years has been, an employee or officer of The United States any com- 
mission, payment or gift, in connection with the procurement of equipment, materials, 
or services under this chapter, . . . shall upon conviction thereof be subject to a fine not 
to exceed $10,000 or imprisonment for not more than three years, or both.” 

*342 US. 246, 72 Sup. Ct. 240 (1952). 
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mind were not alleged. The court concluded that it was not necessary 
to allege intent in the indictment, for Congress had excluded the element of 
intent from the statute. 

In the Morissette case the defendant had openly taken certain govern- 
ment property which he thought abandoned. He was tried and convicted 
for “knowingly” converting government property.’ The instructions of the 
trial court eliminated from the consideration of the jury the question of 
mens rea for, “the question on intent is whether or not he intended to take 
the property.” * In reversing, the Supreme Court held that the crime re- 
quired proof of criminal intent and that Morissette could not be convicted 
without such a showing by the government. In previous cases the Court 
had interpreted the absence of the term “intentional” in a criminal statute 
as a deliberate omission of the wrongful intent requirement.' But in the 
Morissette case the Court refused to extend the field of “public welfare” ® 
crimes by construing the statute to show that Congress had eliminated intent 
in the crime of wilful conversion, and the conviction was therefore reversed. 

In the instant case the court distinguishes the Morissette case on the 
ground that it involved a different factual situation and statute.? The court 
also observed that the indictment was not questioned in the Morissette case ® 
but rather, the instruction given to the jury.2 The Supreme Court in that 
case held the refusal of the trial judge to instruct upon the question of 
wrongful intent constituted reversible error. However, there was no con- 
tention made by the defendant in the Razete case that payments made by 
him to the government official were made by mistake. The court further 
distinguishes the cases by the marked difference between the statutes in- 
volved. The Morissette case construed a statute '° which is descriptive of 
the “earliest offenses known to the law that existed before legislation.” Con- 


*18 U.S.C. § 641 (1948), so far as pertinent, reads: “Whoever embezzles, steals, 
purloins, or knowingly converts to his use or to the use of another, or without authority, 
sells, conveys or disposes of any record, voucher, money, or thing of value of the United 
States or of any department or agency thereof, or any property made or being made 
under contract for the United States or any department or agency thereof, shall be 
fined not more than $10,000 or imprisoned not more than ten years, or both; but if the 
value of such property does not exceed the sum of $100, he shall be fined not more 
than $1,000 or imprisoned not more than one year, or both.” 187 F.2d 427 (6th Cir. 1951). 

“Morissette v. United States, 342 U.S. 246, 249, 72 Sup. Cr. 240, 243 (1952). 

* United States v. Balint, 258 U.S. 250, 42 Sup. Ct. 301 (1921) and United States v. 
Behrman, 258 U.S. 280, 42 Sup. Cr. 303 (1922). But both of these cases involved a vio- 
lation of the antinarcotic laws and both cases were limited to that field of public welfare 
crimes by the Morissette opinion. 

* An expression attributed to Professor Sayre in 33 Cor. L. Rev. 55 (1933). 

*Razete v. United States, 199 F.2d 44, 47 (6th Cir. 1952). 

5 Morissette contended that he thought the metal was abandoned, and the court 
held the belief to be an honest mistake. 

® The instructions of the trial court eliminated from jury consideration the question 
of mens rea. “The question on intent is whether or not he intended to take the prop- 
erty.” See note 4 supra. 

18 U.S.C. § 641 (1948). 
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struction of a statute that describes an offense deeply embedded in common 
law warrants one construction, while an opposite conclusion may be reached 
with a statute which is silent on intent and creates an offense new to the 
general law.!! The offense described in this statute was distinguished from 
bribery and called “graft” by the court. 

The statute in the instant case conspicuously omits the requirement of 
guilty intent in order that the integrity of administration in the Mutual 
Defense Assistance Act may be preserved.!2 Congress intended in Section 
1584 to penalize acts which would demoralize the public service. It con- 
sidered the doing of the acts described as wrongful and felonious and there- 
fore penalized them without a requirement of guilty mind.* The legislative 
intent is the test.!* The court concluded that Section 1584 describes an 
offense “new to general law” and that silence of Congress with reference 
to intent was due to its intention that persons seeking to tap the public 
wealth should do so at their peril.1® 

The court in the Razete case construes the statute in question as falling 
squarely within the public welfare area and therefore requiring no guilty 
intent. The so-called public welfare crimes are a fairly recent development 
in the criminal law. The development is a compromise between two funda- 
mentally conflicting interests—that of the public which demands restraint 
of all who injure or menace the social well-being and that of the individual 
which demands maximum liberty and freedom from interference.'® The 
history of criminal law shows a constant swinging of the pendulum in favor- 
ing now one and then the other of these opposing interests.'7 During the 
19th century the law in general favored the individual at the expense of the 
public welfare. However, in the 20th century decisions began, slowly at 
first, to enlarge the field of the public welfare crimes. Not much concern 
was voiced by the courts so long as the crimes pushed into this field were 
confined to those involving a social interest with an injury so direct and 
widespread, and a penalty so light, that the courts could safely override the 
innocent intent of the defendant and punish without proof of mens rea. 
Thus, the crimes so covered and considered as public welfare crimes began 
to spread.1® 


™ Morissette v. United States, 342 U.S. 246, 262, 72 Sup. Cr. 240, 249 (1952). 

” Hearings before Committee on Mutual Defense Assistance on H.R. 1265, 81st 
Cong., Ist Sess. 36 (1948). 

8 Razete v. United States, 199 F.2d 44, 49 (6th Cir. 1952). 

* Morissette v. United States, 342 U.S. 246, 261, 262, 72 Sup. Ct. 240, 248, 249 (1952). 

* See note 13 supra. 

* Sayre, Public Welfare Offenses, 33 Cor. L. Rev. 55 (1933). 

" Ibid. 

** Public welfare crimes are generally divided into eight classes: ignorance of the 
fact that a beverage sold is intoxicating is no defense to a charge of illegally selling in- 
toxicating liquor, Carl v. State, 89 Ala. 93 (1889); ignorance that the milk being sold is 
adulterated is no defense, City of New Orleans v. Vicni, 153 La. 528 (1922); in proceed- 
ings under the Federal Food and Drugs Act for condemnation of misbranded articles, 
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Perhaps now the courts are leaning so far as to threaten the innocent 
person with possible imprisonment for any reasonable mistake of fact he 
might make. The door is left open by this decision for the courts to enlarge 
the field of strict liability whenever they feel it is necessary so long as the 
statute before them is silent on the question of intent. 

Justice Jackson had supposedly checked the trend in the Morissette 
decision, but the Supreme Court denied Razete certiorari and, in effect, said 
there is still room for more public welfare crimes.!® The courts are still 
reluctant to draw a line limiting and defining the public welfare crimes. 
Decisions like this may be beneficial to the public, but guarantees like due 
process may some day become as meaningless as the statement of Bishop 
when he said “there can be no crime large or small without an evil mind.” 2° 

The test prior to the instant case as to whether a crime defined by a 
statute, which is silent as to the intent element, requires a mens rea or not 
has been twofold: (1) does the statute describe an offense new to common 
law, and, (2) is the possible penalty as a result of conviction heavy? By 
the Razete case, the latter factor seems to have been discarded. The possible 
sentence in this case was imprisonment not to exceed three years or a fine 
not to exceed $10,000, or both.2!_ The court pointed out in the principal 
case 2? that Congress intended to ease the burden of conviction for the 
government by this statute. However, the long range effect of this decision 
may be to extend the field of public welfare crimes, creating wide areas 
where an honest mistake would be no excuse in answer to a criminal in- 
dictment. 

Professor Sayre, in an article, offered one possible solution to the prob- 
lem of the abolition of intent. He suggested that instead of dispensing with 
the requirement of a mens rea, the intent should be retained and the burden 
of proving the absence of guilty mind be shifted to the defendant.?* It 
must be remembered that criminal law attempts to punish the intentional 
rather than the innocent wrongdoer. With respect to public welfare offenses 
involving light penalties, the abandonment of the classic requirement of 


no mens rea need be proved, United States v. 267 Boxes of Macaroni, 225 Fed. 79 (D.C. 
WO. Pa. 1915); no scienter need be proved under the antinarcotic act prosecutions, 
United States v. Balint, 258 U.S. 250, 42 Sup. Ct. 301 (1922); whether the defendant 
conducted his business with good or evil intent is immaterial, Seacord v. State, 121 Ill. 
623 (1887); minor violations need no guilty intent, very few people in driving a car 
have an evil intent but the legislature in protecting the public has decreed it wise to 
limit speed, Commonwealth v. Closson, 229 Mass. 329 (1918); the only fact to be deter- 
mined is whether defendant violated the motor vehicle law or not, Commonwealth v. 
Vartanian, 251 Mass. 355 (1925); health regulations, factory and labor laws and general 
minor regulations need no mens rea, Overland Cotton Mill Co. v. People, 32 Colo. 263 
(1902). 

” 344 US. 904, 73 Sup. Cr. 284 (1953). 

2° BisHop, CRIMINAL LAw § 287 (9th ed. 1930). 

** See note 1 supra. 

* See note 13 supra. 

* Sayre, Public Welfare Offenses, 33 Cor. L. Rev. 55, 79 (1933). 





296 LAW FORUM [ VoL. 1953 


mens rea is probably a sound development. But the courts should scrupu- 
lously avoid extending the doctrines applicable to public welfare offenses to 
true crimes. Such an extension saps the vitality of the criminal law. 

Martin J. KEATING 


EVIDENCE—Impeachment of Own Witness when Called by the Opposing 
Party. (Illinois) 


Van Dyke was convicted for the crime of burglary and larceny and 
was sentenced to the penitentiary. He brings a writ of error to review his 
conviction. One of the State’s witnesses, who claimed his constitutional 
privilege to refuse to answer any questions pertaining to the crime on the 
plea of a possible tendency to incriminate himself, was called by Van Dyke. 
He testified that he did not see the defendant on the night of the crime. 
The state’s attorney then proceeded to cross-examine the witness about 
certain inconsistent statements made to an assistant state’s attorney. As one 
of the errors, Van Dyke contends that it was error to allow impeachment of 
a witness who was first called by the State. Held: Judgment affirmed. The 
rule that a party cannot impeach a witness first called by him and then 
called by the opposing party should never preclude the proof of a prior 
declaration inconsistent with that in testimony. People v. Van Dyke, 414 
Ill. 251, 111 N.E.2d 165 (1953). 

This case presents three closely connected problems which must be 
dealt with in order to reach any conclusion for the overall problem. The 
questions presented are as follows: (1) Are prior inconsistent statements 
an infringement of the hearsay rule for the purpose of impeaching a wit- 
ness? (2) May a party impeach his own witness by prior inconsistent state- 
ments? (3) May a party impeach his own witness by prior inconsistent 
statements when the witness is called by the opposing party? ! 

The survey must begin with the question as to whether a witness may 
be impeached by a prior inconsistent statement. This question presents 


* A similar and very practical question may arise where a witness is cross-examined 
as to matters not touched upon in the direct examination. See Joseph v. Peoria & Pekin 
Union Ry. Co., 183 Ill. App. 56, 61 (2d Dist. 1913), aff'd, 265 Ill. 563, 107 N.E. 141 (1914) 
where the court stated: “The question is whether a witness, cross-examined as to some 
matters not touched upon in the direct examination and giving competent evidence in 
the course of such cross-examination is to be treated as the witness of the party cross- 
examining him, and therefore not liable to impeachment by him and liable to impeach- 
ment by the other party, or whether on cross-examination he remains the witness of the 
party calling him and is subject to impeachment as to such testimony by the party 
cross-examining him and not subject to impeachment by the party calling him. . . . The 
question is, was the matter testified to by a witness on cross-examination, proper cross- 
examination, or was it an independent question and matter, and if the last, then as to 
that matter he should be treated as the witness of the cross-examining party and subject 
to impeachment by the other party.” Accord, Girdzus v. Van Ellen, 211 Ill. App. 524, 
(1st Dist. 1918). 














emma 




















SUMMER] CASE COMMENTS 297 


almost no problem in the law today. As early as the late 17th century, the 
English courts began to allow such evidence to be introduced.?. The courts 
uniformly hold today that the introduction of these extra-judicial statements 
is not a violation of the hearsay rule. The reason most frequently given is 
that the statements are not offered as substantive evidence of the matters 
contained therein. Rather they are introduced merely to undermine the 
credibility of statements made in direct examination.® 


The issue of impeachment of witnesses is greatly complicated when the 
person being impeached is a witness of the impeaching party. As a general 
statement the courts have not been disposed to allow a party to impeach 
a witness called on his behalf.* Illinois seems to have followed the view that 
a party warrants the credibility of his witness and, therefore, cannot impeach. 
The predominant Illinois view is concisely stated in American Hoist & 
Derrick.Co. v. Hall: 


“Appellant voluntarily put appellee upon the witness stand and made 
him its own witness, thereby vouching for his credibility, and while it 
is true it was not bound by his conclusions and might contradict him 
by other witnesses, yet it could not impeach him.” 5 


Though there are Illinois cases which have allowed the introduction of 
prior inconsistent statements, the courts, almost without exception, have 
found other reason for allowing such evidence.® 

In People v. Johnson,’ which is directly analogous to the instant case, 
the final element of the problem appears. There, as in the instant case, the 
witness whose impeachment is in question was first a witness of the im- 
peaching party.* There the court stated: 


*For a comprehensive survey of the common law rules for the impeachment of 
one’s witness see Ladd, Impeachment of One’s Own Witness—New Developments, 
4 U. or Cut. L. Rev. 69 (1936). 

*'WicMore, EvipeENcE § 1018 (3d ed. 1940). 

‘Chicago City Railway Co. v. Gregory, 221 Ill. 591, 77 N.E. 1112 (1906); Rock- 
wood v. Poundstone, 38 Ill. 199 (1865). 

*° 208 Ill. 597, 601, 70 N.E. 581, 582 (1904). 

° The court in Chicago City Railway Co. v. Gregory, 221 Ill. 591, 598, 77 N.E. 1112, 
1114 (1906), stated that if the witness “unexpectedly gave testimony against appellee 
which was at a variance with statements, either written or oral, made before the trial, 
appellee had a right to call the attention of the witness to his former statements for the 
purpose of refreshing his memory or awakening his conscience. It was not proper, how- 
ever, to prove such former statements either for the purpose of having the jury con- 
sider them as independent evidence or for the purpose of impeaching the witness.” 

In People v. McLaughlin, 337 Ill. 259, 169 N.E. 206 (1930), the court treated the 
problem in exactly the same manner using the reasoning of “refreshing his memory or 
awakening his conscience.” 

In People v. Daniels, 354 Ill. 600, 188 N.E. 886 (1934), the court stated that as a 
general rule a party could not impeach its witness by prior inconsistent statements. How- 
ever, the court allowed such evidence on the theory that the party was surprised by the 
testimony of the witness, and the opposite party would not be prejudiced. 

* 314 Ill. 486, 145 N.E. 703 (1924). 

®For the statute allowing a party to call his opponent’s witness see Ill. Rev. Stat., 
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“This guaranty of credibility, if we may call it such, relates to the 
witness’ general trustworthiness and not to the correctness of specific 
statements of facts. The guaranty being of the continuing single quality 
of trustworthiness, it is inseparable and cannot be construed as existing 
for some statements and not for others.” ® 


The Johnson case, relied upon by the defendant, left no opening for 
the impeachment of one’s own witness. The court in that case used an 
example found in Wigmore which hypothetically states: “Where A has 
first called the witness, and then B has called him . . . it would seem that 
the rule still prohibits impeachment by A.” !° However, Wigmore in estab- 
lishing the “rule” states affirmatively that “on correct principles, the use of 
self-contradicting statements are not forbidden.” 11 

The court in the instant case was faced with the holding and all-inclusive 
statement of the Johnson case. Without hesitation, however, the court 
simply refused to apply the doctrine of the Johnson case to the present 
situation. It felt that the rule should be applied only where the purpose of 
the impeachment is to demonstrate that the witness is generally unworthy 
of belief and should not be extended to situations where the party is merely 
attempting to show that the witness had previously made inconsistent state- 
ments. The court cited an early Colorado case which decided the same 
question. The Colorado court stated: 

“In our view the rule under consideration precludes a party from 
attacking the general character of a witness called by him, but does not 
preclude him from proving statements of the same witness inconsistent 
with his testimony on the stand, delivered at the instance of the opposite 
party.” 12 

In this well considered opinion, the Colorado court looks into the 
reason for the general rule that a party may not impeach his own witness. 
The court concludes that the idea of a person giving credit to the witness 
has validity when applied to testimony drawn from the witness in examina- 
tion by that party. However, the court felt that the reason has little validity 
in a situation where the witness is called upon by the opposing party. This 
proposition is diametrically opposed to the result and reasoning of the 
Jobnson case. 


c. 110, § 184 (1951) which states: “Upon the trial of any case any party thereto or any 
person for whose immediate benefit such action is prosecuted or defended, or the officers, 
directors, or managing agents of any corporation which is a party to the action, may be 
examined as if under cross-examination at the instance of the adverse party or parties or 
any of them, and for that purpose may be compelled, in the manner and subject to the 
same rules for examination as any other witness, to testify, but the party calling for such 
examination shall not be concluded thereby but may rebut the testimony thus given by 
counter testimony.” 

® People v. Johnson, 314 Ill. 486, 493, 145 N.E. 703, 705 (1924). 

03 WicMore, Evipence § 913 (3d ed. 1940). 

"Id. § 902. 

# Jones v. People, 2 Colo. 351, 357 (1874). 
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The inconclusiveness and meager approach to the problem in the Van 
Dyke case when carefully analyzed seems to leave the problem in a state 
of confusion. The court merely stated that the rule of the Johnson case 
should never be extended to prevent “a party from showing the witness 
made previous statements inconsistent with a statement delivered from the 
stand at the instance of the opposing party.” 13 This pronouncement is not 
simply a refusal to extend the rule of the Johnson case; it is, indeed, a very 
broad exception. The situation in the instant case would clearly fall into 
the rule of the Johnson case unless such an exception be made. The court 
in making this exception must logically be following the reasoning set forth 
in the Colorado case and thus accepting the view that a party vouches only 
for the testimony drawn from the witness at his instance. 

The holding of the Van Dyke case conclusively establishes that a party 
may introduce prior inconsistent statements to impeach a witness first called 
by him and then called by the opposing party. Whether this will have any 
effect on the general rule is open to speculation and future court rulings. 
Perhaps this decision is a step in that direction. 

IrvING S. FIsHMAN 


INCOME TAX—Payment in the Nature of a Penalty as Taxable Income. 
(Federal) 


A director and a 10% stockholder of the American Investors Company 
bought and sold stock of the corporation at a profit during the years 1945 
and 1946. According to the provisions of Section 16(b) of the Securities 
and Exchange Act of 1934, these “insider’s” profits were paid to the cor- 
poration. This payment was not reported as income by the corporation, 
and a deficiency was determined against the corporation in 1948 of $57,922. 
On appeal from this determination, held: Sustained. “Insider’s” profits are 
taxable income under Section 22(a) of the Internal Revenue Code as “gains 
or profits and income derived from any source.” General American In- 
vestors Company Inc., 19 T.C. No. 73 (1953). In a second case, the tax- 
payer received damages under the treble damage provisions of the Sherman, 
Clayton, and Robinson-Patman antitrust statutes.2 The court found the tax- 
payer actually was damaged through loss of profits to the extent of $125,000 


* 414 Tl. 251, 254, 111 N.E.2d 165, 167 (1952). 

*48 Stat. 896 (1934), 15 U.S.C. § 78 (1946). This statute provides that profits from 
the purchase and sale, or sale and purchase of stock realized in a six month period by a 
director or a 10% shareholder of a corporation shall be paid to the corporation. 

?Sherman Anti-Trust Act, §§ 1 and 2, 26 Strat. 209 (1890), 15 U.S.C. 1 (1946). 
Clayton Act, § 4, 38 Srat. 731 (1914), 15 U.S.C. § 15 (1946). Robinson-Patman Act, 
49 Stat. 1526 (1936), 15 U.S.C. § 13 (1946). These statutes provide that any person 
injured as a consequence of the monopolistic practices of the defendant may sue to 
recover damages for loss of profits, and, further, that the court may award the injured 
party treble the amount of damages actually sustained. 
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because of the monopolistic practices of certain movie distributers, and 
awarded the taxpayer a $375,000 recovery. In the Tax Court, held: One- 
third of the recovery is includible in the gross income of the taxpayer, while 
two-thirds of the recovery represents a penalty payment and is not taxable 
income. William Goldman Theatres Inc., 19 T.C. No. 79 (1953). 

“Gross income,” as defined in Section 22(a) of the Internal Revenue 
Code include “. . . gains, profits and income derived from any source what- 
ever.” The Supreme Court of the United States in Eisner v. Macomber ® 
construed gross income to mean “. . . the gain derived from capital, from 
labor or from both combined. .. .” Since then, this test has been incorporated 
in the regulations.* The taxability of the payments involved in the Goldman 
and American Investors cases turns on the effect to be given to the Eisner 
test in construing Section 22(a). 

It has been held that a penalty payment is not derived from capital or 
labor, or from both combined, and should not be included in the gross 
income of the recipient.5 Thus, in the Goldman case, the court held that 
two-thirds of the payment represented a penalty and was not income to the 
taxpayer. In Central R. Co. of N. J. v. Comm.,® it was held that the payment 
of a faithless fiduciary to the corporation of profits resulting from an ultra 
vires act was a penalty, and not income. But in the American Investors case, 
the payment of “‘insider’s” profits to the corporation was held to represent 
taxable income, largely on the strength of Park & Tilford Distillers Corp. 
v. U.S." In the latter decision, the rule of the Eisner case was critized, and 
the court refused to restrict Section 22(a) to income “.. . from capital, from 
labor, or from both combined. .. .” The court stated that Section 22(a) 
should be given a broad construction;® that the Eisner rule should be given 
only limited application,® and that “insider’s” profits under Section 16(b) 
of SEA were includible in the gross income of the taxpayer recipient. 

To determine whether payments under the treble damage provisions 
of the antitrust statutes and “insider’s” profits under Section 16(b) of SEA 
should be taxed as income to the recipient, it becomes necessary to examine 
the theory upon which the recovery is allowed.'° The payment under the 


°252 U.S. 189, 40 Sup. Cr. 189 (1919). 

“U.S. Treas. Rec. 111, § 29.22(a)-1 

* Central R. Co. of N.J. v. Comm., 79 F.2d 697 (3d Cir. 1935); Glenshaw Glass Co., 
18 T.C. No. 108 (1952); Highland Farms Corp., 42 B.T.A. 1314 (1940). 

*79 F.2d 697 (3d Cir. 1935). 

7107 F. Supp. 941 (Ct. Claims 1952). 

* Helvering v. Clifford, 309 U.S. 331, 334, 60 Sup. Ct. 554, 556 (1940). “The broad 
sweep of this language, (Sec. 22[a]), indicates the purpose of congress to use the full 
measure of its taxing power within those defined categories.” 

® Helvering v. Brum, 309 U.S. 461, 60 Sup. Ct. 631 (1940). 

Park & Tilford Distillers Corp. v. U.S., 107 F. Supp. 941 (Ct. Claims 1952). “To 
summarize, the first step in determining the income taxation of a recovery of damages 
is to ascertain what injury the plaintiff sued for.” Magill, The Income Tax Aspects of 
Antitrust Litigation, 30 Taxes 210, 213 (March, 1952). 
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antitrust provisions seems more akin to punitive damages as found in the 
law of torts than to a penalty in the penal or criminal sense. A criminal 
penalty generally involves a fine and/or imprisonment of the wrongdoer, 
and is payable to the state in money and/or confinement in a penal institu- 
tion.! In the law of torts, there is a conflict as to the reason for which 
punitive damages are awarded. Some courts hold they are awarded strictly 
for the purpose of punishing the wrongdoer; others say they have a dual 
nature, to penalize and to compensate. Still other courts hold that such pay- 
ments are given primarily to compensate the plaintiff for injuries received.’? 
Since the statutory provisions here in question provide no fine or imprison- 
ment, but award the payment to the injured party, the payment under the 
treble damage provisions of the antitrust statutes clearly appears to be com- 
pensatory in nature.!? The entire payment follows from the fact that there 
has been damage inflicted on the taxpayer’s earning capacity. The theory 
behind the requirement of Section 16(b), that “insider’s” profits be paid to 
the corporation, is somewhat different. Section 16(b) seems to impose a 
fiduciary obligation on an “insider” dealing in the stock of his corporation 
and in effect makes such an “insider” the agent of the corporation.1* Profits 
which are realized by such a fiduciary are payable to the corporation, and 
clearly represent income to the corporation. From the recipient’s standpoint, 
then, the award of treble damages represents compensation for loss of profits, 
while the award under Section 16(b) is the profit itself. Both represent gain 
received as a consequence of business activity and might well be included in 
gross income under Section 22(a) and the Eisner rule. 

A correlative problem arises as to whether these payments should be 
allowed as deductible expenses to the payor since double taxation would 
result if no deduction is allowed. Generally, a penalty payment has been 
held to be a non-deductible expense on the theory that any tax advantage 
given such a payment would tend to frustrate the policy basis for the 
penalty.!5 For this reason, the court in Comm. v. Longhorn Portland Cement 
Co.1® refused to allow a deduction for a penalty imposed by a state antitrust 
statute and paid to the state of Texas, although legal expenses incurred in 


™15 Am. Jur., Damages § 267 (1938). 

71d. § 266. 

* City of Atlantic v. Chattanooga Foundry & Pipe Works, 127 Fed. 23, 28 (6th Cir. 
1903). Accord: Triangle Conduit and Cable Co. v. Nat. Elec. Products Corp., 152 F.2d 
398 (3d Cir. 1946); Westmorland Asbestos Corp. v. Johns-Manville Corp., 39 F. Supp. 
117 (Ct. Claims 1941). 

“This fiduciary relationship was the basis for the concurring opinion in the 
American Investors case, and the basis upon which that case was distinguished by the 
court in Goldman case. The word “inure” as used in the statute was construed to mean 
that the profits resulting from stock dealings moved ultimately to the corporation, with 
the “insider” acting much like a collection agent. 

% William F. Davis, 17 T.C. No. 59 (1951); Universal Atlas Cement Co., 9 T.C. 
No. 971 (1948), Aff’'d. 171 F.2d 294 (2d Cir. 1948). 

6148 F.2d 276 (5th Cir. 1945). 
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defending such a suit were held to be deductible.!7 However, in Jerry Ross- 
man Corp. v. Comm.,8 the court held that mere labeling of a payment as 
penalty would not make it non-deductible, but that further inquiry must 
be had to see if public policy actually would be thwarted by allowing such 
a deduction. In this case the payment represented the difference between 
the actual selling price and the O.P.A. ceilings for the commodities involved, 
and was paid to the government since the identity of the customers who 
were entitled to a refund was unknown. The court held that public policy 
would not be affected, and allowed a tax deduction equal to the amount 
of the payment. In William F. Davis, the court accepted the formula of 
the Rossman case, but decided that a payment under Section 16(b) was not 
a deductible expense, as such a deduction would tend to mitigate the force 
of the penalty. This result seems to over-emphasize the effect of a tax 
deduction on public policy. In light of the Rossman and Lilly ?° cases, 
where deductions were allowed, it would seem that in order to avoid double 
taxation, 2 deduction should be allowed for a payment under Section 16(b) 
and the treble damage provisions of the antitrust statutes as ordinary and 
necessary expenses incurred in bona fide business transactions.”! 

It is apparent that the courts in the Goldman and American Investors 
cases do not agree as to the effect to be given to the Eisner interpretation 
of Section 22(a). It would appear that both “insider’s” profits obtained 
under Section 16(b) of SEA and treble damages received under the anti- 
trust statutes should be considered as income to the recipient; the payment 
under the antitrust statutes because it is intended as compensation for loss 
of expected profits denied the plaintiff because of the wrongful act of the 
payor; the award of “insider’s” profits because Section 16(b) imposes a 
fiduciary obligation on the “insider” to account to the corporation for the 
profits realized from his stock dealings. Further, the Eisner test need not 
be discarded in reaching this result. The treble damage payments represent 


In Com. of Int. Rev. v. Heininger, 320 U.S. 467, 64 Sup. Ct. 249 (1943). The Su- 
preme Court said that expenses received in defending a business against the issuance of 
a fraud order, whether successful or not, were ordinary and necessary business expenses, 
and are deductible. Expenses incurred in defending a federal antitrust suit likewise are 
deductible. G.C.M. 24, 377, 1944 Cum. Butt. 93 (1944). 

*175 F.2d 711 (2d Cir. 1949). 

*17 T.C. No. 59 (1951). 

* Lilly v. Comm. 343 U.S. 90. 72 Sup. Ct. 497 (1952). In this case a deduction was 
allowed, as an ordinary and necessary business expense, for “kick backs” paid by an 
optometrist when it was shown to be the custom in the trade, and that if the taxpayer 
did not make these “kick backs,” he would have been unable to carry on his business. 

21 |. the Supreme Court would probably reject also the government’s parallel 
argument that damages paid to a private party alleging injury through a violation of the 
antitrust laws are not ordinary and necessary business expenses.” “Even where the dam- 
ages payable to private parties are trebled or otherwise increased under antitrust statutes, 
it seems proper that for tax purposes they should be regarded as liquidated damages 
rather than as penalties which might not be deductible.” Magill, The Income Tax 
Aspects of Antitrust Litigation, 30 Taxes 210, 214 (March, 1952). 





SUMMER] CASE COMMENTS 303 


compensation for loss of profits, while in the case of “insider’s” profits, the 
receipts are the profits themselves. Under both statutes, the funds are 
realized as a consequence of business activity, i.e. “. . . gain derived from 
capital, from labor or from both combined ... ,” and are includible in gross 
income within the scope of the Eisner definition. It would seem that a 
reconsideration of the theory underlying these payments is warranted to 
obtain clarity and consistency in future construction of the scope of “gross 
income” under Section 22(a). 
KENNETH G. ARNESEN 


PLEADING—Limitations on Raising Objection to Defects in Complaint for 
the First Time on Review. (Illinois) 


Plaintiff recovered a judgment for the wrongful death of his intestate. 
The appellate court? reversed the judgment on the ground that the com- 
plaint failed to allege specifically the names of the decedent’s next of kin 
and that they suffered pecuniary damage, as required by statute,? holding 
that the defendant saved his right to a ruling on the objection by making 
a motion for judgment notwithstanding the verdict. On appeal to the Illinois 
Supreme Court, held: Reversed. Such objections must be made specifically, 
and since none of defendant’s motions in the trial court made any reference 
to the omission of these allegations in the complaint, the defects are cured 
by verdict under doctrine of “aider by verdict” or waived by parties under 
Section 42(3) * of the Civil Practice Act. Gustafson v. Consumers Sales 
Agency, 414 Ill. 235, 110 N.E.2d 865 (1953). 

Section 42(3) of the Civil Practice Act provides: 


“All defects in pleadings, whether in form or substance, not objected 
to in the trial court, shall be deemed to be waived.” 


The primary questions raised by the decision in the instant case are 
concerned with the propriety of the various trial court motions in asserting 
objections to the pleadings, and the possibility of raising these objections 
for the first time on review. 

The appellate court’s decision that the defendant’s motion for judgment 
notwithstanding the verdict raised the question of the defective complaint 
seems clearly erroneous, in that such motion, made under Section 68(b) 4 
of the Civil Practice Act, is directed only to the sufficiency of the evidence, 
and not to the pleadings.® 


2 Gustafson v. Consumers Sales Agency, 346 Ill. App. 493, 105 N.E.2d 557 (2d 
Dist. 1952). 

* Txt. Rev. Srat., c. 70, §§ 1, 2 (1951). 

3 Id. c. 110, § 166 (19). 

*Id. § 192 (19). 

5 Weinstein v. Metropolitan Life Insurance Co., 389 Ill. 571, 60 N.E.2d 207 (1945). 
Compare, North Pier Co. v. Hoskins Coal Corp., 402 Ill. 192, 83 N.E.2d 748 (1949), 








304 LAW FORUM [VoL. 1953 


The motions properly putting the sufficiency of the complaint in issue 
are (1) motion to dismiss,® and (2) motion in arrest of judgment.? —Though 
each of these motions attacks the pleading, they are subject to their respective 
limitations and restrictions. 


At common law, failure to stand by a demurrer (now a motion to dis- 
miss) after it had been overruled, waived the demurrant’s right to subse- 
quently raise the same question, both in the trial court and on review.® This 
rule remains undisturbed by the Civil Practice Act.® If the party has not 
raised the objection previously, he may do so by motion in arrest of judg- 
ment. This motion, made after verdict, but before judgment, also challenges 
the pleadings’ sufficiency in law 1° but is less effective than the earlier motion 
in that at this late stage in the trial, the court will resolve all doubts in favor 
of the pleadings. On motion to dismiss, a pleading is construed most strongly 
against the pleader, but after verdict all intendments and presumptions are 
in its favor.!! In addition, after verdict, the defective pleading may be “aided 


where defendant’s motion for judgment notwithstanding the verdict, which was based 
largely on the contention that the complaint did not state a cause of action, was held 
sufficient to preserve review of the objection. The case is also interesting in that the 
court does not discuss the fact that defendant answered over after his motion to dis- 
miss had been denied. The court in the principal case also indicated that if defendant’s 
motion for judgment notwithstanding the verdict had referred to the defective com- 
plaint, the case would have eventuated differently. 

® Reference is made here to motions to dismiss made under Section 45, and not to 
those made under Section 48, the latter going primarily to matters in abatement rather 
than in bar. 

"Before the adoption of the Civil Practice Act, a plaintiff wishing to attack the 
pleadings after verdict was compelled to use the common law motion for judgment on 
obstante veredicto. The defendant’s motion was one in arrest of judgment. Tribune Co. 
v. Dunlop Mfg. Co., 201 Ill. App. 408 (3d Dist. 1917). Today, since the Civil Practice 
Act has been held to make the motion in arrest of judgment available to both parties, 
Scott v. Freeport Casualty Co., 392 Ill. 332, 64 N.E.2d 542 (1946), it would seem that 
the motion for judgment non obstante veredicto serves no purpose. 

5 Wahl v. Schmit, 307 III. 331, 138 N.E. 604 (1923); Camp v. Small, 44 Ill. 37 (1867). 
But compare, Bradley v. Federal Life Insurance Co., 295 Ill. 381, 129 N.E. 171 (1920). 

* Bransfield v. Bransfield, 310 Ill. App. 394, 34 N.E.2d 83 (1st. Dist. 1941). 

It should be noted, however, that by Supreme Court Rule 21, motions to dismiss 
made under Section 48 of the Civil Practice Act are mot waived by pleading over. See 
note 7, supra. 

© At common law, a writ of error was used to forward objections to the pleadings 
on review. SHIPMAN, Common Law P eEapinc § 338 (3d ed. 1923). The only function 
of the writ of error was to review the record in the lower court. Kamman v. City of 
Chicago, 222 Ill. 63, 66, 78 N.E. 16 (1906). Questions of fact were not presented under 
this writ. Flint v. Munday, 257 Ill. App. 385 (3d Dist. 1930). The record included the 
original writ and summons, all the pleadings, verdict and judgment. Burke v. Chicago 
and N.W. Ry. Co., 108 Ill. App. 565 (2d Dist. 1903). All matters dehors the record 
were not considered. Scott v. Freeport Casualty Co., 392 Ill. 332, 64 N.E.2d 542 (1946). 

Though Section 74 of the Civil Practice Act abolished the “common law record,” 
the Section has been held inapplicable to motions in arrest of judgment. Scott v. Freeport 
Casualty Co., 392 Ill. 332, 64 N.E.2d 542 (1946). Thus, the common law method of 
reviewing objections to the pleadings still survives in Illinois. 

Weise v. Wachsmuth, 332 Ill. App. 662, 76 N.E.2d 532 (2d Dist. 1948); Lewis v. 
Continental Assurance Co., 289 Ill. App. 114, 6 N.E.2d 882 (4th Dist. 1937). 





SUMMER] CASE COMMENTS 305 


by the verdict.” That is, “where there is any defect, imperfection or 
omission in any pleading, whether in substance or in form, which would 
have been a fatal objection upon demurrer, yet if issue joined be such as 
necessarily required, on the trial, proof of the facts so defectively or im- 
perfectly stated or omitted, and without which it is not presumed that 
either the judge would direct the jury to give, or the jury would have given, 
the verdict, such defect, imperfection, or omission will be cured by the 
verdict.” 12 This doctrine is the product of judicial dislike for litigants who 
would gamble on the chance of receiving a final determination on the merits 
in their favor, only to raise the more formal objection to the pleadings when 
they are unsuccessful. . 

It is apparent, therefore, that the pleader is faced with a dilemma; for 
if he pleads over after his motion to dismiss has been overruled, he is fore- 
closed -from raising the same question on motion in arrest or on review; 
while if he withholds his objection until after the verdict has been returned, 
he is confronted with the traditional judicial antipathy for “belated de- 
murrers.” 

In the present case there is no doubt but that the complaint was de- 
fective.!* Yet, having failed to contest the point on trial, the defendant 
was faced with both aider by verdict and Section 42(3) of the Practice Act. 
The relationship between the two is a subtle one. Section 42(3) would 
seemingly eliminate the necessity for resorting to the doctrine of aider by 
verdict where the objection is raised for the first time on review, since it 
provides, without exception, that such defects are “waived.” However, 
the court’s reluctance to surrender the use of the doctrine, or to adhere to 
the plain meaning of the statute is no longer disputable. The adoption of 
the Practice Act has not dissuaded the Illinois judiciary from repeatedly 
announcing the common law rule that a cause of action defectively stated 
will be aided by verdict, but a statement of a defective cause of action will 
not.!* The court in the instant case expressly recognized this judicial modi- 
fication of Section 42(3) when it said: 


“It is apparent therefore, that although section 42(3) of the Civil 
Practice Act does not refer specifically to ‘defects in substance,’ nor 
state that if the defect amounts to a failure to state a cause of action 
it cannot be waived, nevertheless, this limitation has been engrafted 
upon section 42(3).” 15 


What constitutes a “defect in substance,” or as is usually said, a state- 
ment of a defective cause of action, as distinguished from a defective 
statement of a good cause of action, is not indicated in the cases. In almost 


221 Cuitry’s PLEADING 673 (13th ed. 1859). 

18 See, for example, North Pier Co. v. Hoskins Coal Corp., 402 Ill. 192, 83 N.E.2d 
748 (1949). 

4 Gustafson v. Consumers Sales Agency, 414 Ill. 235, 110 N.E.2d 865 (1953); 
Owen-lllinois Glass Co. v. McKibben, 385 Ill. 245, 52 N.E.2d 177 (1944). 

** Gustafson v. Consumers Sales Agency, 414 Ill. 235, 243, 110 N.E.2d 865, 870 (1953). 
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every instance where the complaint has been attacked for the first time 
on review, the defect has been labeled the latter rather than the former.'® 
One writer has referred to the rule as “mumbo jumbo,” 7 and perhaps the 
comment is not too inaccurate. 

Furthermore, aider by verdict as applied upon the trial, and aider by 
verdict when applied to an objection first raised in the appellate court 
apparently are not identical, since the court in the present case distinguished 
a very similar case, wherein the same defects were held not cured when 
the objection was made in the trial court after the verdict.'* This would 
indicate the scope of the doctrine to be broadest when the objection to the 
defective complaint is first raised on review. 

The court stated that there were additional reasons why the defendant 
could not prevail. It felt that the essential requirements of a wrongful death 
action were supplied by implication from the language used; and secondly, 
that the Amendments and Jeofils Act !® which provides in part that a verdict 
shall not be disturbed for defects in the pleadings “for the want of any 
allegation or averment on account of which a motion raising an objection 
to such omission in the pleading could have been maintained,” ° also barred 
defendant’s claim. Though these statements may seal the coffin tighter, it is 
doubtful that they alone would have produced the same result. 

In conclusion it may safely be said that (1) though the court has not 
been compelled to face the issue squarely, there can no longer be any doubt 
that Section 42(3) has been judicially amended, and that if the legislature 
wishes to effectuate its apparent intention to bar all possibilities of raising 
an objection to the pleadings for the first time on review, it will have to 
say so expressly in its next statutory effort; (2) the court’s reluctance to 
adhere to the plain meaning of the statute, taken in conjunction with its 
rather prohibitive requirements for successfully raising the objection for 
the first time on appeal, manifest the court’s desire to “keep the door open” 
in the event a particularly harsh case should present itself. 

Rosert PLorKin 


*® The following are representative: 

Failure to specify the particular provision of the insurance policy relied upon, 
Carmack v. Great American Indemnity Co., 400 Ill. 93, 78 N.E.2d 507 (1948); failure of 
complaint to charge negligence of the defendant servant, but only of the co-defendant 
master, who was dismissed from the case, Lasko v. Meier, 394 Ill. 62, 67 N.E.2d 162 (1946); 
failure to allege irreparable injury in a proceeding in equity to enjoin the enforcement of 
a tax, Owen-lllinois Glass Co. v. McKibben, 385 Ill. 245, 52 N.E.2d 177 (1944); failure to 
allege wilful and wanton misconduct in what seems to have been originally an action 
under the Guest Statute, Connett v. Winget, 374 Ill. 531, 30 N.E.2d 1 (1940); failure to 
allege freedom from contributory negligence, Carson-Payson Co. v. Peoria Terrazzo Co., 
288 Ill. App. 583, 6 N.E.2d 534 (2d Dist. 1937). 

™ Burrell, The Use of Motions, [1950] Law Forum 54. 

*® North Pier Co. v. Hoskins Coal Corp., 402 Ill. 192, 83 N.E.2d 748 (1949). 

ILL. Rev. Stat., c. 7 (1951). 

Id. § 6(9). 
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TRADE REGULATION—Lanham Act Given Extraterritorial Applica- 
tion. (United States) 


A United States citizen and resident, Sidney Steele, conducted a busi- 
ness of assembling watches in Mexico from parts purchased in Switzerland 
and the United States, marking them “Bulova” watches.! Tourists and 
smugglers, with whom Steele was not connected, brought some of these 
watches into the United States. Having registered the trade mark “Bulova” 
with the United States Patent Office in 1927, Bulova Watch Co., a New 
York corporation advertising and selling its watches world-wide, brought 
this action, under the Lanham Trade Mark Act,? asking that Steele be en- 
joined from further violation of the Act and that damages be awarded. The 
district court denied jurisdiction of the subject matter on the ground that 
the alleged tortious acts were committed in Mexico. The United States 
Court of Appeals for the Fifth Circuit reversed,’ one judge dissenting. On 
certiorari to the United States Supreme Court, held (6-2): Affirmed. The 
Lanham Act comprehends the use of the registered mark by the defendant 
in the instant case, notwithstanding the fact that such use took place out- 
side the territorial boundaries of the United States.* Steele v. Bulova Watch 
Co., Inc., 344 U.S. 280, 73 Sup. Ct. 252 (1952). 


* Steele, through his predecessor in title, had a registered trade mark from the Mexi- 
can government purporting to grant the right to use the name “Bulova” as a trade mark 
for watches in the Republic of Mexico. Bulova Watch Company contested Steele’s 
right to this mark, and shortly before the Supreme Court entertained this case, the 
Mexican government had decided Steele’s grant to use the name “Bulova” was invalid. 

760 Stat. 437-444, 15 U.S.C. §§ 1114-1127 (1946). Section 32 provides: “(1) Any 
person who shall, in commerce, (a) use, without the consent of the registrant, any 
reproduction, counterfeit, copy, or colorable imitation of any registered mark in con- 
nection with the sale, offering for sale, or advertising of any goods or services on or 
in connection with which such use is likely to cause confusion or mistake or to deceive 
purchasers as to the source of origin of such goods or services; or (b) reproduce, 
counterfeit, copy or colorably imitate any such mark and apply such reproduction, 
counterfeit, copy, or colorable imitation to labels, signs, prints, packages, wrappers, 
receptacles, or advertisements intended to be used upon or in connection with the sale 
in commerce of such goods or services, shall be liable to a civil action by the registrant 
for any or all of the remedies hereinafter provided . . . except that under subsection (b) 
of this section the registrant shall not be entitled to recover profits or damages unless 
the acts have been committed with knowledge that such mark is intended to be used 
to cause confusion or mistake or to deceive purchasers... .” 60 Srat. 437, 15 U.S.C. 
§ 1114 (1946). 

Bulova Watch Co., Inc. v. Steele, 194 F.2d 567 (5th Cir. 1952). 

‘The Court determined that this decision did not interfere with the sovereignty of 
the Mexican government. The Court stressed the fact that Steele did procure parts for 
his watches in the United States, and that these acts supplied the requisite acts committed 
in the United States to bring this case within the holding of United States v. Sisal Sales 
Corporation, 274 U.S. 268, 47 Sup. Ct. 592 (1927). That case held in effect that if a 
domestic corporation by its “own deliberate acts, here and abroad” brought about for- 
bidden results within the United States, it was liable thereon. (On this theory, Steele 
would be liable and perhaps could be enjoined under equity powers of the Court, but 
this does not, of itself, indicate that the Lanham Act should be given extraterritorial 
application to Steele’s conduct.) For a discussion of the conflict of laws issues in this 
case, see Comment, 47 N.W.U. L. Rev. 677 (1952). 
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The Supreme Court by this decision gave the Lanham Act extraterri- 
torial application to acts committed in Mexico, rendering such acts tortious 
under the statute and subject to liability without regard to their status under 
Mexican law. 

In so far as the commerce power of Congress under the Constitution is 
concerned, Steele’s conduct in permitting watches to reach American com- 
merce affected commerce and, once smuggled into the United States, the 
watches were in commerce.® In prescribing standards of conduct for Ameri- 
can citizens, Congress has the power to project the impact of its laws beyond 
the territorial boundaries of the United States. The question is whether 
Congress has so exercised its powers in the Lanham Act. 

Section 457 states “ ‘commerce’ means all commerce which may law- 
fully be regulated by Congress” and “the intent of this chapter is to regulate 
commerce within the control of Congress.” From this language, the Court 
of Appeals determined a Congressional intent to regulate trade marks in 
interstate and foreign commerce to the full extent of its constitutional 
power.’ The Court of Appeals apparently believed that Congress intended 
to regulate trade marks affecting commerce, as well as trade marks in com- 
merce, since such a construction would enable Congress to exert the full 
extent of its constitutional regulatory power under the commerce clause. 
Although Congress could not regulate the conduct of American citizens in 
the commerce of foreign nations as interstate or foreign commerce, under 
the affecting commerce doctrine, Congress has the power to regulate such 
conduct which affects American commerce. For this reason, the Supreme 
Court determined that Congress had exercised its powers of extraterritorial 
legislation in the Lanham Act by virtue of the inclusion of the affecting 
commerce power in that Act. 

That Congress included the affecting commerce power of regulation in 
the Lanham Act does not necessarily and inevitably lead to the extraterri- 
torial application given the Act by the Court. Such inclusion could have 
been intended solely to permit trade mark regulation in local commerce not 
otherwise subject to Congressional regulation.® 


5 Cf. Currin v. Wallace, 306 U.S. 1, 59 Sup. Ct. 379 (1939); National Labor Rela- 
tions Board v. Jones & Laughlin Steel Corporation, 301 U.S. 1, 57 Sup. Cr. 615 (1937); 
United States v. Marigold, 9 How. 560 (U.S. 1850). 

* Accord, United States v. Bowman, 260 U.S. 94, 43 Sup. Ct. 39 (1922); cf. Foley 
Bros., Inc. v. Filardo, 336 U.S. 281, 284-285, 69 Sup. Ct. 575, 577 (1949); Blackmer v. 
United States, 284 U.S. 421, 436-437, 52 Sup. Cr. 252, 254 (1932). 

760 Srat. 443, 15 U.S.C. § 1127 (1946); “In the construction of this chapter, unless 
the contrary is plainly apparent from the context—The United States includes and 
embraces all territory which is under its jurisdiction and control. The word ‘commerce’ 
means all commerce which may lawfully be regulated by Congress. . . . The intent of 
this chapter is to regulate commerce within the control of Congress by making actionable 
the deceptive and misleading use of marks in such commerce; to protect registered marks 
used in such commerce from interference by State, or Territorial legislation; to protect 
persons engaged in such commerce against unfair competition. . . .” 

§194 F.2d at 571. 

®See Mandeville Island Farms v. American Crystal Sugar Co., 334 U.S. 219, 68 Sup. 


Ct. 996 (1948). 
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An intended extraterritorial application is not otherwise expressly indi- 
cated by the language of the Act.!° Courts have hitherto generally limited 
statutes to the territorial jurisdiction of the United States unless some ex- 
pression to the contrary appeared in the statute." Extraterritorial application 
of the Lanham Act raises problems of enforcement. Regulation of an 
American citizen’s conduct abroad, in order to prevent infringements, may 
conflict with the foreign nation’s power to regulate affairs within its terri- 
tory. Again, the American citizen may remain beyond the jurisdiction of 
United States courts. Nowhere in the Lanham Act are there any provisions 
relevant to enforcement against conduct outside the territory of the United 
States. Had extraterritorial application been intended, it would have been 
reasonable for Congress to include some provision for effective enforce- 
ment. Thus in Blackmer v. United States,!? the Court had no trouble finding 
a Congressional intent that the statute there involved 1° was to be given extra- 
territorial application. That statute provided for personal service by the 
United States consul on Americans outside the United States, and subjected 
them to contempt penalties for failure to appear in court, which penalties 
could be satisfied out of any property situated in the United States. In 
American Banana Co. v. United Fruit Co.,* the Court, per Mr. Justice 
Holmes, stated: 


“Law is a statement of the circumstances, in which the public force 
will be brought to bear upon men through courts . . . addressed to per- 
sons living within the power of the courts. A threat that depends upon 
the choice of the party affected to bring himself within that power 
hardly would be called law in the ordinary sense.” 15 


Some recent decisions show the Supreme Court’s willingness to apply 
domestic statutes to American citizens, wherever located, without serious 
scrutiny of the scope of the language of the statute. In Skiriotes v. Florida,* 
the Court held that, since the state brought criminal action under its statute 
against one of its citizens for conduct beyond the state boundaries, the state 
had exercised its extraterritorial powers, whether the language of the crim- 
inal statute had done so or not. In Vermilya-Brown Co. v. Connell,* con- 
duct by an American contractor constructing an American military base 


* As stated in the dissenting opinion by Mr. Justice Reed: “If such a contrary 
intent [that the statute should not be limited to the territorial jurisdiction of the United 
States] appears in the Lanham Act it appears only in the broad and general terms ‘to 
regulate commerce within the control of Congress.’” 344 U.S. at 290, 73 Sup. Cr. at 258. 

™ Blackmer v. United States, 284 U.S. 421, 437, 52 Sup. Ct. 252, 254-255 (1932); 
cf. Foley Bros., Inc. v. Filardo, 336 U.S. 281, 69 Sup. Ct. 575 (1949); United States v. 
Bowman, 260 U.S. 94, 43 Sup. Cr. 39 (1922). 

2284 U.S. 421, 52 Sup. Cr. 252 (1932). 

44 Stat. 835 (1926). 

#213 U.S. 347, 29 Sup. Cr. 511 (1909). 

% Id. at 356-357, 29 Sup. Ct. at 512-513. 

313 U.S. 69, 61 Sup. Cr. 924 (1941). 

7335 US. 377, 69 Sup. Cr. 140 (1948). 
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on land in Bermuda leased from the British government was held to be 
within a federal statute applicable to acts committed in “states,” with the 
term “state” meaning “any State of the United States or the District of 
Columbia or any Territory or possession of the United States.” 18 In Timken 
Roller Bearing Co. v. United States 1° and United States v. Imperial Chemical 
Industries, Ltd.,?° cases under the antitrust laws, the courts exercised juris- 
diction over conduct committed abroad by parent or subsidiary corpora- 
tions of American corporations.?! Since there must be some injury for the 
case to be in court, jurisdiction seems to be in personam, turning on nation- 
ality (citizenship) or national character of the defendant, with little concern 
for the intended geographical scope of the statutes involved. 

The instant case, therefore, is another example of the Supreme Court’s 
policy of expanding the geographical scope of American statutory law. Such 
policy renders American citizens abroad subject to both the law of the 
territorial sovereign and the law of the United States. There is no assurance 
that other American statutes, hitherto considered to be applicable only to 
conduct within the United States, may not now be given extraterritorial 
application. Considering the manner in which the Lanham Act was applied 
in the instant case, there would seem to be no reason why courts could not 
give any statute, not explicitly restricted territorially, having an effecting 
commerce scope, application to conduct of American citizens beyond the 
territorial boundaries of the United States. 

That something more than a catch-all definition of jurisdictional scope 
is necessary for a statute to be given extraterritorial applications seems im- 
plicit from other recent decisions of the Court. It was not prone to extend 
extraterritorially the statute involved in Foley Bros., Inc. v. Filardo.2?, And 


852 Srat. 1060 (1938), 29 U.S.C. § 203 (1946) (provision of the Fair Labor Stand- 
ards Act). 

* 341 U.S. 593, 71 Sup. Cr. 971 (1951). 

© 100 F. Supp. 504 (S.D.N.Y. 1951). 

7! That other factors may upset such jurisdiction see In re Investigation of World 
Arrangements with Relation to the Production, Transportation, Refining and Distribu- 
tion of Petroleum in Possible Violation of Title 15, U.S. Code §§ 1-23, CCH Trave REc. 
Rep. § 67,385 (D.C. Cir. 1952), wherein the British parent corporation, The Anglo- 
Iranian Oil Co., Ltd. could not be subjected to subpoenas duces tecum as to papers 
located in London by virtue of governmental immunity accorded the British govern- 
ment, which owned and operated the Oil Co. for public purposes. See also Comment, 
66 Harv. L. Rev. 924 (1953) discussing British Nylon Spinners v. Imperial Chemical In- 
dustries, Ltd. [1952] 2 All E.R. 780 (C.A.) which held that comity did not require 
acceptance of an American decree contrary to British law and policy, impairing contract 
rights respecting British patents, at least where the injured British complainant was not 
a party to the decree or subject to the jurisdiction of the American court. 

* 336 U.S. 281, 69 Sup. Ct. 575 (1949) (The “Eight Hour Law,” 40 U.S.C. §§ 324- 
325(a) (1946) provides in effect that “every contract made to which the United States 
... is a party, and every such contract made for or on behalf of the United States” shall 
contain a provision that no laborer or mechanic doing any part of the work contemplated 
by the contract shall work more than eight hours a day without overtime pay. In this 
case, employees of an American contractor performing services under a contract to 
which the United States was a party, on construction projects for the United States in 
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in the Vermilya-Brown case the Court indicated that the particular facts of 
the case led to the extraterritorial application of the statute there involved.” 
In other words, the Court has in previous cases shown its awareness of the 
fact that the problem raised by the instant case is not one to be summarily 
disposed of by mechanical jurisprudence. Indeed, applying statutes in this 
manner tends to supplant the power of Congress to determine the scope 
and applicability of its statutes. Since courts have hitherto generally limited 
statutes to the territorial jurisdiction of the United States, unless some ex- 
pression to the contrary appeared in the statute,” Congress need not have 
been particularly concerned about geographical scope in the enactment of 
statutes. Perhaps Congress will hereafter be forced to include strong explicit 
language in its statutes expressly declaring the intended geographical scope. 
Failure to do so will permit the Court to determine the important policy 
question of extraterritorial application of statutes to American citizens, as 
the instant case well demonstrates. In the meantime, the instant case will be 
a perplexing landmark for lawyers in counselling clients conducting foreign 
trade or engaging in foreign travel. 
Ep.1onp ANDERSON 


Iraq and Iran, sought overtime benefits under the statute. The Court held the statute 
to be inapplicable, since there was nothing in the language of the act showing a Con- 
gressional intent that it be applicable outside the territory of the United States, and the 
legislative history of the act revealed that Congress had been concerned with domestic 
labor conditions). 

> The Court stated: “There is nothing that indicates to us that this Court should 
refuse to decide a controversy between litigants because the geographical coverage of 
this statute is involved.” 335 U.S. 377, 380, 69 Sup. Ct. 140, 142 (1948). 

**See note 11 supra. 
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